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IN THE 
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Julius H. Reiter, Barrie L. Beere, 
Mrs. Rosalie Zaidenberg and 
Mrs. Irene Lossberg, 

New York, New York; and 


Allan A. Merine, 7841 Orchid 
Street, N. W., Washington, D. C. 


PLAINTIFFS 


- Ve 
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) 

) 

) 

) 
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Proceedings 
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P&A; M.C. - Filed. 


Motion of deft. to extend time to answer interrogatories; c/s 
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notice; c/s 4-24-58; P&A;M.C. Filed. 
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Proceedings 


Motion of pltfs. tocalendar cause; affidavits;P& A; M. C.; 
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Response of deft. #1 to motion to calendar cause; ¢/m 6-5-58. 
Filed. 


Opposition of defts. #7, 8, 10 & 11 to motion to calendar, 
c/m 6-6-58. Filed. 


Answer of deft. #1 to interrogatories; c/m 6- 16-58. Filed 


Summons, copy & copy of complt. issued v. deft. #9. N.F. 7-9-58 
Filed. 


Amended motion of pltfs. to calendar cause; c/m 1-9-58 Filed 


Summons, copies (6) and copies of complt. to defts. #2, 3, 4, 5, 
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c/m 8-1-58. MC. 8-4-58 Filed. | 


Motion of defts. #7, 8, 10 and 11 for extension of time to answer 
interrogatories; P&A; c/m 8-1-58. M.C. Filed 


Answer of deft. E. Cleveland Giddings; c/m 8-8- 58. Filed. 


Points and Authorities of pltffs in opposition to detts. objections 
to plaintiffs interrogatories; c/m 8-8-58; copy of letter - Filed 


Affidavit of service by special process server; c/s 7-23-58. Filed 








Opposition of pltffs to motion for extension of time to answer 
interrogatories; c/m 8-27-58; Exhibit "A". Filed 


Answers of James Mullaney to interrogatories; a 7-23-58. 
Filed. 


Answers of E. B. Gerbert to interrogatories; c m 9-10-58 Filed 


Interrogatories of pltffs to deft. E. Cleveland Giddings; c/m 
9-10-58. Filed 


Answer of deft. #10 to interrogatories; c/m 9-12- 58 Filed 


Transcript of proceedings of July 23, 1958; Vol. I, pp. 1-23; 
(Reporter, Gerald Nevitt) Filed. i 


Objections of deft. #9 to interrogatories; c/m 9-18-58 Filed 
Order overruling objections to pltfs. interrogatories, Curran, J.(N) 
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Feb. 28 
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March 10 


March 13 
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Proceedings 


Answers of Martin Segal to interrogatories; c/m 7-23-58 Filed 


Answer of E. Cleveland Giddings to interrogatories; c/m 9-30-58 
Filed. 


Answers of deft. James Mullaney to certain interrogatories dated 
7-23-58; c/m 10-14-58 Filed 


Answers of deft., Martin Segal to interrogatories of 7-23-58; 
c/m 10-14-58; Filed 


Answers of deft., E. B. Gerbert to interrogatories. of 7-23-58; 
c/m 10-14-58; Filed 


Answers of deft. Alexander Rittmaster to interrogatories of 7-23-58; 
c/m 7-23-58 Filed 


Motion of defts. #7, 8, 9, 10 & 11 to stay; c/m 11-19-58; 
affidavit; P&A; M.C. Filed 


Response of deft. #1 to motion to stay; c/m 11-20-58. Filed 


Order that motion to stay be heard within 10 days and case be 
returned to Call calendar forthwith. (N) McGuire, J. 


Called and to reassigned. McGuire, J. 


Opposition of pltffs. to Motion to stay; c/m 11-28-58; Affidavit; 
Exhibits A- F. incl. Filed 


Order granting defts. motion to stay, provided that defts. attys. 
advise pltffs. attys. of action in New York and that pltffs. may 
file motion to vacate stay if said action, if within 6 months has 
not proceeded to trial; without prejudice to pltffs. right to seek 
to recover counsel fees. Tamm, J. (N) 


Motion of pitffs. for rehearing and amendment of order granting 
motion to stay; c/s 12-9-58; P&A Filed 

P&A of deft. in opposition to pltf's motion for rehearing and 
amendment of order; c/m 12-11-58. Filed 


Response of deft. to motion for rehearing and amendment of order; 
c/m 12-12-58. Filed 


Order denying motion for rehearing & amendment of order grant- 
ing deft's. motion to stay. (N) Tamm, J. 


Certified copy of order of U. S. Court of Appeals for D. C. 
allowing the petition for leave to file petition for writ of 
mandamus ( * * *) Filed 


Order vacating order of Dec. 5, 1958 and referring cause to 
Motions Court. (N) Tamm, J 


Motion of pltfs. for leave to file supplemental complt; c/s 3-10-59; 
P & A; exhibit; exhibit A; m. cm Filed 


Affidavit of Milton M. Gottesman; c/s 3-13-59; Exhibits A, B, C & D. 
Filed. 
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1959 
March 13 


March 20 


March 20 


March 24 


March 24 


March 27 
April 1 


April 2 


April 2 


April 8 


April 9 
April 13 
April 13 


April 17 


April 20 
April 20 


April 20 
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Proceedings 


Additional exhibits of defts'. #1, 2, A-F incl. 3, 4, & 5 to stay; 
c/s 3-13-59 Filed 


Order denying motion to stay action; granting aefts. leave to seek 
an interlocutory appeal from this order to the a S. Court of 
Appeals. McLaughlin, J. (N) 


Order denying defts. motion to stay action; granting defts. leave to 
seek an interlocutory appeal from this order to the U. S. Court 
of Appeals. McLaughlin, J. (N) 


Transcript of Proceedings 3-16-59; Vol. I, pp. 1-50. (Rep. G. 
Russell Walker) (Court's copy) Filed | 


Opposition of deft. #1 to motion for leave to file ees 
complt.; c/m 3-23-59. Filed. 


Motion of pltffs. for preliminary injunction; notice: c/m 3-27-59; 
P&A; Exhibits IandI. M.C. Filed | 


Transcript of proceedings of 3-20-59; pp. 1-10; reporter 
G. Russell Walker (Clerk's copy) Filed. 


Motion of James Mullaney, E. B. Gerbert, E. Cleveland Giddings, 
Alexander Rittmaster and Martin Segal for leave to extend time 
to file objections; c/s 4-2-59; M.C. 4-2-59. Filed 


Motion of deft. #1 for extension of time; c/s 4-2- 58 M.C. 4-2-59. 
Filed. 


Opposition of pltffs. to deft's. motion for continuance of pltff's 
motion for leave to file supplemental complt. and for prelimin- 
ary injunction; c/m 4-8-59. Filed 


Motion of defts. for reconsideration of motion to stay: c/m 
4-9-59; P&A; M.C. Filed 


Withdrawal of Motion for reconsideration of motion to stay filed 
4-9-59, per atty. for movants. Filed ! 


Motion of defts. 7, 8, 9, 10 & 11 for stay; c/s 4-13-59; P&A; 
M.C. 4-13-59. Filed 


Order granting motions of defts. to extend time to file objections 
to pltfs'. motions for leave to file supplemental complt. and 
for preliminary injunction extending time to file objections to 
motions to and including 4-20-59 (N) Holtzoff, J. 


P and A in opposition by defts. #7 thru #11 to pltfs. motion for 
leave to file supplemental complt. c/s 4-20-59. Filed 


P and A in opposition by defts. #7 thru #11 to pltfs, motion for 
preliminary injunction; c/s 4-20-59. Filed | 


Opposition of pltfs. to defts. third motion to stay this action; 
c/s 4-20-59. filed. | 











Date 
1959 


April 20 
April 23 
April 28 


April 28 


April 28 
May 1 


May 12 


Proceedings 


P and A of deft. #1 in opposition to pltfs. motion for preliminary 
injunction; c/s 4-20-59. Filed 


Affidavit of Edmund L. Jones; c/m 4-23-59; exhibits 9, B, C. 
Filed. 


Order denying pltf's. motion for preliminary injunction. (N) 
Holtzoff, J. 


Order granting defts' motion to stay, with leave to pltfs. to move 
to vacate stay if N. Y. proceedings are not prosecuted with due 
diligence. (N)  Holtzoff, J. 


Order denying pltfs' motion for leave to file supplemental complt. 
(N) Holtzoff, J. 


Notice of Appeal by pltfs; (copies mailed to Hogan and Hartson 
_and Andrew T. Altmann) deposit by Wright, $5.00. 


Opinion granting motion for a stay of all proceedings until 
final disposition of proceeding in N.Y. Court for approval 
of proposed settlement, and granting leave to pltfs. to 
move to vacate stay if proceeding in N. Y. Court is not 
prosecuted with due diligence. (N) Holtzoff, J. 





[ Filed October 11, 1957] 


COMPLAINT 
(Stockholders' Derivative Action) 





1. Plaintiffs, the registered owners of two thousand, seven hun- 
dred (2,700) shares of the capital stock of defendant, Universal Marion 
Corporation, hereinafter called "the defendant corporation", bring this 
action on behalf of themselves and all other stockholders of the defen- 
dant corporation similarly situated (hereinafter called "the public 
stockholders"), to cause the defendant corporation to assert its rights 
to relief against the individual defendants arising out of injuries sus- 
tained by the defendant corporation and its public stockholders as the 


result of the actions of the said individual defendants in breach of their 


fiduciary obligation to the defendant corporation. : 
2. Defendant Universal Marion Corporation is a District of Colum- 


bia corporation organized in 1933 under the name, Capital Transit 
Company, to engage in the common carriage of passengers by street- 
cars and buses in the District of Columbia. After the reyocation of its 





franchise to operate a transit system in the District of Columbia by Act 
of Congress in 1956, it entered into the business of manufacturing exca- 
vators, cranes, power shovels and other types of road construction 
machinery. On August 16, 1956, its name was changed to Universal 
Corporation, and on April 9, 1957, its name was changed to Universal 
Marion Corporation, under which name it now engages in the said 


= 


— 4 


=, 


business in the District of Columbia and elsewhere. 
3. Defendants Louis E. Wolfson, Saul Wolfson, Sam W. Wolfson, 

Cecil Wolfson and Nathan Wolfson (hereinafter referred to as the 

"Wolfson defendants") directly, and indirectly through members of 

their families and corporations owned or controlled by them, own or 

control approximately 443,526 shares of the capital stock of the defen- 

dant corporation, which shares represent more than thirty-eight percent 

(38%) of defendant corporation's outstanding capital stock. They are 

all members of the same family and together they have the power to, 

and they do in fact, control the affairs of the defendant corporation, the 


— 


——_ 


——— 
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remaining stock of the corporation being distributed among members of 
the public in relatively small holdings. They also had and exercised 
that power at the time of the offenses described in this Complaint. Act- 
ing in concert since some time prior to the offenses described in this 
complaint, they have elected the defendant corporation's Board of Direc- 
tors and they have caused the appointment of its principal officers. 

4. Defendant James Mullaney is President and Director of the 
defendant corporation. Defendant E. B. Gerbert is Vice President, 
Treasurer and Director of the defendant corporation. Defendants E. 
Cleveland Giddings, Alexander Rittmaster and Martin Segal are Direc- 
tors of the defendant corporation, and with defendants Mullaney and 
Gerbert, they comprise the entire board of directors of the defendant 
corporation. All of the said defendants (hereinafter referred to as 
"the defendant officers and directors") held the said offices at the time 
of the offenses described in this complaint. 

9. Since some time prior to January 1, 1957, the exact date 
being unknown to the plaintiffs, and continuing up to and including the 
date of the filing of this complaint, the Wolfson defendants and the 
defendant officers and directors nominated and appointed by them, have 
been engaged in a continuing concert of action to control the affairs of 
the defendant corporation so as to obtain for themselves and for other 


corporations and concerns owned or controlled by them, financial 


advantages and benefits at the expense of the remaining stockholders of 
the defendant corporation. Pursuant to this concert of action, the Wolf- 
son defendants have caused the said corporation to enter into agree- 
ments and transactions with, or affecting, other companies owned or 
controlled by them, for the purpose, and with the effect, of increasing 
their control over the defendant corporation and such other companies; 
obtaining indirect and undisclosed considerations and pecuniary benefits 
from such transactions which were not offered or available to the plain- 
tiffs and the other public stockholders; diluting the equity of the public 
stockholders; and dissipating the assets of the defendant corporation, 
all as more fully set forth hereinafter. 
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6. On or about January 1, 1957 the Wolfson defendants caused 
the defendant officers and directors to enter into an agreement to pur- 
chase 100,000 shares of the common stock of Merritt-Chapman & Scott 
Corporation (hereinafter referred to as "Merritt-Chapman"), a company 
controlled by the Wolfson defendants, from one A. I. Savin, a minority 
stockholder and director of the said Merritt-Chapman, at a price of 
$23.00 per share or a total consideration of $2,300,000. On July 1, 
1957 the Wolfson defendants caused the defendant officers and directors 
to enter into similar agreements with the said A. I. Savin and other 
members of his family for the purchase of an additional 150,000 shares 
of the common stock of Merritt-Chapman, and certain dividend rights 





accrued therein, at a price of $23.00 per share, ora total consideration 
of $3,450,000. : 

7. On January 1 and July 1, 1957, the dates of the foregoing 
agreements, the closing market prices for the common stock of Merritt- 
Chapman on the New York Stock Exchange were $20-3/8 and $19-1/4 
per share, respectively. The total consideration which the defendant 
corporation has agreed to pay for this stock, after allowance for the 
aforesaid accrued dividend rights amounting to approximately $1 per 
share, is therefore at least $650,000 more than its market value on 
the dates on which it was purchased. As of October 4, 1957, the clos- 
ing price for Merritt-Chapman common stock on the New York Stock 
Exchange was $16-5/8 per share so that the damage to the defendant 
corporation resulting from the aforesaid purchase agreements presently 
exceeds $2,300,000. | 

8. The defendant corporation's purchase of the foregoing block 
of stock in Merritt-Chapman was made only because the Wolfson defen- 
dants effectively control the decisions and actions of Universal Marion 
Corporation. The defendants’ decision to make such a large commit- 
ment of the defendant corporation's working capital for the acquisition 
of a minority stock interest in another company controlled by the 
Wolfson defendants was concealed from the public stockholders, none 


of whom were apprised of the pendency of this transaction before it 





10 
was consummated. Thefirst such disclosure to the plaintiffs and 
the other public stockholders was made on August 27, 1957 when the 
defendant corporation submitted an audited financial statement as an 
exhibit to a proxy statement soliciting stockholder approval for the 
transaction described in paragraph 11 hereinbelow. 

9. The net effect of the foregoing agreements for the acquisition 
of Merritt-Chapman stock was to give the Wolfson defendants, through 
their direct holdings in Merritt-Chapman and through their control of 
defendant corporation's holdings in that corporation, a more effective 
control over Merritt-Chapman than the Wolfson defendants have here- 
tofore had. The defendant corporation and its public stockholders 
have no interest in aiding the Wolfson defendants to maintain effective 
control over Merritt-Chapman and the commitment of almost 
$6,000,000 of the defendant corporation's working capital for this pur- 
pose constitutes a serious ere! to the defendant corporation and its 
public stockholders. 

10. Plaintiffs have made demand on defendant officers and 
directors to exercise the defendant corporation's right to declare the 
foregoing agreements null and void and to recover damages sustained 
thereby from the Wolfson defendants, but the defendant officers and 
directors have refused to take such action. 

11. Onor about July 15, 1957, the Wolfson defendants caused 
the defendant corporation to enter into an agreement with themselves 
for the acquisition of substantially all of the assets of Southern Pipe 
and Supply Company (hereinafter referred to as Southern Pipe), in 
exchange for newly issued stock of the defendant corporation. As of 
the date of the said agreement, the Wolfson defendants and the Wolfson 


Family Foundation, Inc. , a corporation owned and controlled by them, 


owned approximately 91 percent of the outstanding capital stock of 
Southern Pipe. Pursuant to the terms of that agreement, the Wolfson 
defendants and said Corporation have acquired approximately 171 ,300 
additional shares of the defendant corporation's capital stock, thus 
increasing their control of the defendant corporation from approximately 
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28 percent to more than 38 percent. 

12. For the purpose of determining the number of phares of the 
defendant corporation's stock to be issued in exchange for the Southern 
Pipe assets, the Wolfson defendants caused the defendant officers and 
directors to value the said stock at a price of $17 per share although the 
said stock was selling on the American Stock Exchange on the date of 
the said agreement at the price of $19-1/4 per share. The $17 per 
share price was substantially less than the said stock was worth to the 
Wolfson defendants and substantially less than they would have had to 
pay for such an increase in their control of the Corporation if they had 





had to purchase the stock from other shareholders. ! 
13. The foregoing agreement for the acquisition of the Southern 
Pipe assets also provided that prior to the purchase date, the Wolfson 





defendants would increase the amount of the Southern Pipe assets to be 
purchased by adding approximately $200,000 in cash. The result of 
this provision was that the defendant corporation was compelled to 
issue approximately 11,760 more shares of its stock than would other- 
wise have been needed to purchase the Southern Pipe assets. The net 
effect of this transaction was to sell approximately 11,760 shares of 
new stock of the defendant corporation to the Wolfsons at a pllice of 
$17 per share without affording the:plaintiffs and other stockholders any 
opportunity to acquire the stock at this bargain price. 
14. On September 19, 1957 at a meeting of stockholders of 
defendant corporation called for that purpose, a majority of the said 





stockholders voted to approve the aforesaid Southern Pipe agreement. 
On that same day, the provisions of the said agreement were executed 
forthwith and the transfers of assets and stock went into effect , not- 
withstanding plaintiffs' demands on defendant officers and directors to 
reconsider the transaction in the light of the foregoing objections, to 
obtain an impartial, expert opinion as to the fairness of the $17 per 


share issue price, and to defer the said closing under the agreement 


for one month's time. | 
15. All of the foregoing agreements and transactions were 
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negotiated by the Wolfson defendants or persons acting for, responsible 
to, or appointed by them. All were made or done in furtherance of the 
Wolfson defendants’ purpose to increase their control in the defendant 
corporation and to control the affairs of the defendant corporation so as 
to provide financial benefits and advantages for themselves at the ex- 
pense of the plaintiffs and the other public stockholders. As the result 
of their having abused the rights and prejudiced the best business inter- 
ests of the defendant corporation and its public stockholders in violation 
of their fiduciary duties, the Wolfson defendants and the defendant 
officers and directors have injured the defendant corporation and its 
public stockholders in an amount in excess of three million dollars 
($3 ,000 ,000). 

16. Plaintiffs Reiter, Beere and Zaidenberg have all been stock- 
holders of the defendant corporation since April 3, 1957; plaintiff Loss- 
berg has been'a stockholder of the defendant corporation since May 13, 
1957; and plaintiff Merine has been a stockholder of the defendant 
corporation since April 8, 1957. None of the plaintiffs had any know- 
ledge of the matters complained of herein prior to the acquisition of 
their stock. This is not a collusive action to confer on any Court of 
the United States jurisdiction of any action of which it would not other- 
wise have jurisdiction. Plaintiffs have given the defendant officers 
and directors notice of the wrongs complained of herein and plaintiffs 
have demanded that the defendant officers and directors take action to 
redress the aforesaid injuries, but the said defendants have refused to 
take the necessary remedial action and have instead affirmed and con- 
firmed their own wrongdoing. 

WHEREFORE, plaintiffs pray: 

I. That Universal Marion Corporation be awarded damages 
from the Wolfson defendants and the defendant officers and directors for 
the injuries which it has sustained as a result of the foregoing agree- 
ments for the purchase of 250,000 shares of Merritt-Chapman stock. 

II. That'the Wolfson defendants and the defendant officers and 


directors be compelled to pay to Universal Marion Corporation the 
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difference between the $17 per share value fixed by the defendant 
officers and directors, and the fair value to the Wolfson defendants of 
the shares of Universal Marion's stock that were issued pursuant to the 
above-described Southern Pipe agreement. 
Il. That Universal Marion Corporation be enjoined from making 
and entering into any transactions or agreements with the Wolfson 





defendants or companies owned or controlled by them, unless such 
transactions and agreements are negotiated, authorized and approved 
by persons other than the Wolfson defendants, their nominees or 
appointees. 

IV. That, until such time as Universal Marion Corporation has 
been made whole for injuries sustained as the result of the wrongdoing 
of the individual defendants, Universal Marion Corporation be enjoined 
from: 

a) issuing any further shares of its capital stock to the 
said defendants; , 

b) making any payments to the said defendants by way 
of dividends, salaries, or otherwise; and 





c) giving any advantage or benefit of any nature to the 
said defendants, their nominees or appointees. 
V. That the plaintiffs may have judgment against the defendants 
for their counsel fees and costs incurred in prosecuting this action. 
VI. That the plaintiffs be awarded such other and further relief 
as the Court shall deem equitable and just. 
/s/ Milton M. Gottesman | 





/s/ Robert L. Wright 
Attorneys for the Plaintiffs * * * 
Of Counsel: ! 
Julius H. Reiter * * * 
[ Verification of Julius H. Reiter] 
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| Filed October 29, 1957] 
ANSWER OF UNIVERSAL MARION CORPORATION 
First Defense 
The complaint fails to state a claim upon which relief can be 
granted against defendant, Universal Marion Corporation. 


Second Defense 


1. Defendant denies that plaintiffs are the registered owners of 
2,700 shares of defendant's capital stock, but admits that they own a 
small number of shares. 

2. Defendant admits that Capital Transit Company, a predeces- 
sor of this defendant, formerly engaged in the business of a common 
carrier: and that this defendant is now engaged, among other things, in 
the business of manufacturing construction machinery. 

3. Defendant denies the allegations of paragraph 3 of the complaint 
except that it admits that Louis E. Wolfson, Saul Wolfson, Sam W. Wolf- 
son and Nathan Wolfson and members of their families own stock in 
defendant. Defendant denies that such holdings constitute control of 
this defendant. 

4. Defendant admits that the officers and directors of defendant 
are correctly listed in paragraph 4 of the complaint. 

5. Defendant denies the allegations contained in paragraph 5 of 
the complaint. 

6. Defendant admits that it entered into an agreement, dated 
January 1, 1957, with A. I. Savin, a minority stockholder and director 
of Merritt-Chapman & Scott Corporation, under the terms of which it 
agreed to purchase 100,000 shares of the common stock of Merritt- 
Chapman & Scott Corporation from the said A. I. Savin at a price of 
$23.00 per share, subject to the terms and conditions set forth in said 
agreement. Defendant also admits that under date of July 1, 1957, it 
entered into separate contracts with the said A. I. Savin and certain 
members of his family for the purchase of an additional 150,000 shares 
of the common stock of Merritt-Chapman & Scott Corporation, under 
the terms and'conditions set forth in said agreements. The remaining 
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allegations set forth in said paragraph are denied. 
7. The market quotations listed in paragraph 7 of the complaint 
are accurate. The remaining allegations of said paragraph are denied. 





8.-9. Defendant denies the allegations in ee 8 and 9 of 
the complaint. 

10. Defendant admits that one of the plaintiffs requested that the 
aforementioned Savin contracts be rescinded and that its officers and 
directors refused to take such action. A motion to cause defendant to 
rescind the aforementioned Savin contracts was submitted to the stock- 
holders of this defendant at the special meeting held September 19, 
1957, and was overwhelmingly defeated ary the stockholders present and 
voting on said resolution. 

11. Defendant admits that it entered into an agreement, dated as 
of July 15, 1957, under the terms of which it was to acquire substan- 
tially all of the assets of Southern Pipe and Supply Company. The re- 
maining allegations of said paragraph 11 are denied. 


12. Defendant denies the allegations of paragraph 12 of the com- 
plaint. ! 





13. Defendant admits the allegations of the first sentence of para- 
graph 13 of the complaint. The terms of the July 15, 1957, acquisition 
agreement were arrived at after prolonged negotiations and represented 
a fair exchange of value. 

14. Defendant admits that following stockholder sopcovas at the 
September 19, 1957, meeting, the agreement of July 15, 1957, was 
consummated. 





15. Defendant denies the allegations contained in paragrah 15 
of the complaint. 

16. Defendant has no knowledge of when or ahethen | plaintiff, 
Lossberg, acquired stock in defendant. Defendant admits that the re- 
maining plaintiffs acquired their stock interests subsequent to the 
January 1, 1957, stock acquisition from Savin of which they now complain. 

17. Defendant denies the allegations of the coat not here- 
tofore specifically admitted or denied. 


Saye of /s/ Andrew T. Altmann, Attorney for Universal Marion Corp. 
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| Substantially similar answers were filed 
by the defendants, James Mullaney, E.B. 
Gerbert, E. Cleveland Giddings, Alexan- 
der Rittmaster and Martin Segal. | 


[ Filed November 20, 1958] 


MOTION OF DEFENDANTS JAMES MULLANEY, E. B. GERBERT, 
E. CLEVELAND GIDDINGS, ALEXANDER RITTMASTER, 
AND MARTIN SEGAL TO STAY 


Come now the individual defendants, James Mullaney, E. B. Ger- 
bert, E. Cleveland Giddings, Alexander Rittmaster and Martin Segal, 
and move the Court to stay the above captioned stockholders’ ‘suit pend- 
ing determination of action against the same defendants now pending in 
the Supreme Court in the State of New York, County of New York, en- 
titled: Angelo S. Esposito, et al. against Martin Segal, E. B. Gerbert, 
Alexander Rittmaster, James Mullaney, Louis E. Wolfson, Cecil Wolf- 
son, Sam W. Wolfson, Saul Wolfson, Nathan Wolfson, A. I. Savin, 

M. S. Savin, H. C. Savin, E. C. Giddings, Robert C. Baker, J. A. B. 
Broadwater, William Denny, Robert E. Harvey, Paul H. Hershey, 
Marshal G. Staub, Southern Pipe & Supply Company, Universal Marion 
Corporation and Merritt-Chapman & Scott Corporation, Consolidated 
Action Index No. 13605/57. The grounds for the motion are that the 
consolidated action in New York, being a consolidation of two cases 
filed earlier and two cases filed later than the District of Columbia 
action, involves substantially the same issues and that the Wolfson 
defendants are before the New York court, but have not been served in 
the District of Columbia, that their presence is necessary to the final 
disposition of the District of Columbia action and that a stay will avoid 
multiplicity of actions which movants and the Universal Marion Corpora- 
tion are having to defend simultaneously, all of which more fully appears 
in the affidavit attached hereto as "Exhibit A". 

HOGAN & HARTSON 


By /s/ Edmund L. Jones 
/s/ Frank F. Roberson * * * 


[ Certificate of Service] 
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EXHIBIT A [ Attached to Motion of Defendants James Mullaney, 
E. B. Gerbert, E. Cleveland Giddings, Alexander 
Rittmaster, and Martin Segal to Stay] | 


AFFIDAVIT 

District of Columbia, ss: 

I, Edmund L. Jones, being first duly sworn according to law, 
depose as follows: 

I am attorney for the defendants James ree E. B. Gerbert, 
E. Cleveland Giddings, Alexander Rittmaster and Martin Segal in the 
case of Julius H. Reiter, et al. v. Universal Marion Corporation, et 
al. , Civil Action No. 2553-57, which was filed in the United States 
District Court for the District of Columbia on October 11, 1957. Iam 
familiar with four similar stockholders’ actions which were filed in 
the Supreme Court of the State of New York, County of New York, in 
which the same two transactions, which form the basis of the District 





of Columbia stockholders' action, are asserted as a basis for similar 
relief to other stockholders in New York. The New York actions are 
as follows: Angelo S. Esposito, et al. against Martin Segal, E. B. 
Gerbert, Alexander Rittmaster, James Mullaney, Louis E. Wolfson, 
et al. , filed on September 13, 1957, Martin Cowen against E. B. Ger- 
bert, et al., filed on September 25, 1957, Esther Lambert against 
Robert C. Baker, et al., and Frank M. Coates against E. B. Gerbert, 
et al. All four of these actions were consolidated by order of the 
Supreme Court of the State of New York, County of New York, dated 
May 8, 1958 into one action bearing Consolidated Action Index No. 
13605-57. : 

Universal Marion ireneren and all of the individual defendants 
who have been served in the District of Columbia litigations and, in 
addition, the individuals named but not served in the District of Colum- 
bia litigation, are before thecourt in the New York consolidated action. 
It is essential to the individual defendants represented by deponent that 
their defense be made in a case where there will also be present the 
other individuals who are alleged to be the ones for whose benefit the 
questioned transactions were carried out. It would be an unnecessary 
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duplication of expense for my clients to have to defend against the same 
allegations both in New York and in the District of Columbia. Any re- 
covery in New York would go to the benefit of the Universal Marion 
Corporation and the same thing is true of any recovery in the District 
of Columbia litigation. The New York courts are peculiarly adept at 
handling stockholders’ derivative actions and could process the consoli- 
dated case pending there without subjecting my clients to the expense 
of litigation over the same issues in two different jurisdictions. 

/s/ Edmund L. Jones 
[ Jurat dated November 19, 1958] 


[ Filed November 28, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Milton M. Gottesman, being duly sworn, deposes and says: 

1. I amzvattorney for the plaintiffs in this action brought by 
minority stockholders of the defendant, Universal Marion Corporation, 
formerly known as Capital Transit Company, a corporation organized 
under the laws of the District of Columbia with its principal office in 
the Colorado Building, Washington, D. C. I am executing this Affidavit 
for the purpose of bringing to the attention of this Court the facts which 
show that: 

(a) this action has been diligently prosecuted and is ready for 

pre-trial; 

(b) the New York state court action relied upon by the defendants 

to justify their motion for a stay of this action has not been dili- 

gently prosecuted, is not ready for pre-trial and is not likely to 

be tried in the forseeable future; 

(c) the plaintiffs in this action served notice on the defendants 

of the impropriety of the transactions in question before they 

filed suit and before any of the New York plaintiffs did; and 


(d) the stay here sought is the culmination of a series of 
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improper attempts by the defendants to prevent an adjudication 


of the allegations of this complaint on their merits. 


2. This action is brought derivatively by the plaintiff minority 
stockholders to obtain for the defendant corporation relief against the 
defendant officers, directors and controlling stockholders for injuries 
to the corporation and its public stockholders arising out of two trans- 
actions: (1) the acquisition by the corporation of the assets of Southern 
Pipe and Supply Co. , in exchange for approximately 171 ,300 shares of 
the stock of the defendant Corporation issued to the Wolfson defendants, 
the controlling stockholders of the defendant Corporation, at a substan- 
tial discount below the stock's market price on the date of the acquisi- 
tion agreement; and (2) the purchase by the Corporation of a block of 
250,000 shares of the stock of Merritt-Chapman and Scott Corporation, 
at a price substantially in excess of its market price on the respective 
dates of the purchase agreements. Both of these transactions were 
consummated in the District of Columbia, and both were for the alleged 
purpose and effect of benefiting the said defendants, who together con- 
trol all three of these corporations, at the expense of the plaintiffs and 
the other public stockholders of the defendant Corporation. 

3. The first notice to Universal Marion's public stockholders of 
the aforesaid transaction was in a Proxy Statement issued by the said 
Corporation on August 27, 1957 for the purpose of seeking stockholders' 
approval of the Southern Pipe acquisition at a Special Stockholders’ 
Meeting called for September 19, 1957. Two weeks following the re- 
ceipt of the said proxy statement, towit, on September 12, 1957, 
Julius H. Reiter, a plaintiff herein, wrote a letter to the defendant 
Corporation calling attention to the impropriety of both the Southern 





Pipe agreement and the previous agreements for the acquisition of the 
block of stock of Merritt-Chapman and Scott Corporation, which had 
been consummated without prior notice to the stockholders. In that 
letter, Reiter requested that the Corporation take appropriate action 
to rescind the Merritt-Chapman agreements. A copy of Mr. Reiter's 
said letter is attached hereto as Exhibit A. | 
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4. Thereafter, Mr. Reiter was represented at the stockholders' 
meeting of September 19, 1957 by Barrie L. Beere, his co-plaintiff 
herein, and together with the other plaintiffs in this action, (to wit, 
plaintiffs Lossberg and Zaidenberg, by their proxy, and plaintiff Mer- 
ine, acting on his own behalf) voted against the requested approval of 
the Southern Pipe agreement and in favor of a motion to compel the 
defendant officers and directors exercise the Corporation's right to 
rescind the improper Merritt-Chapman agreements, previously executed 
without prior stockholders’ approval. 

5. Their demands for appropriate corrective action by the Cor- 
poration having been refused, the said minority stockholders authorized 
me to file this action on their behalf, and on behalf of all other public 
stockholders, to seek relief from this Court based upon the causes of 
action which the Corporation had itself refused to assert. Accordingly, 
on October 11, 1957, I, together with my co-counsel in this action, 
Robert L. Wright, filed the Complaint herein and caused it to be served 
together with summons upon the defendant Corporation. 

6. On the same date, we attempted to make service upon the 
defendant officers and directors and upon the Wolfson defendants by 
directing the marshal to leave copies of the Complaint and Summons 
herein for each of them at the office of the defendant Corporation in the 
Colorado Building, Washington, D.C. I was informed by the marshal, 
however, that upon his arrival at the office of the defendant Corpora- 
tion, he was met by counsel for the defendant officers and directors in 
this action, who directed the person in charge of the Corporation's said 
office to refuse to accept service on behalf of any of the defendants 
herein other than the said Corporation. Thereafter, on Motion of 
plaintiffs, Harold T. Scott was appointed Special Process Server in 
this action to make service of the said Complaint and Summons upon 
the said individual defendants, As the result of the efforts of the said 
Process Server, service was subsequently obtained herein upon defen- 
dants Mullaney, Gerbert, Giddings, Rittmaster, and Segal, who 
together comprise all of the officers and directors of the defendant 
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Corporation. The said process server, however, has not been able to 





obtain service upon the Defendant, Louis E. Wolfson or on the other 
members of his family named as defendants herein. | 

7. OnJuly 24, 1958, I wrote a letter to Mr. Louis E. Wolfson, 
copy of which is attached hereto as Exhibit B, advising him of the pen- 
dency of this action and enclosing a copy of the Complaint herein. The 
said letter was written pursuant to a suggestion made by Judge Holtzoff 
at the hearing on Plaintiffs' Motion to Calendar this cause on July 23, 
1958 and it apprised Mr. Wolfson of Judge Holtzoff's opinion that a man 
of Mr. Wolfson's standing in the business community should authorize 
an attorney to enter an appearance in this case and interpose a defense 
on the merits of plaintiffs’ allegations. A copy of my letter to Mr. Wolf- 
son of July 24, 1958 and of the Complaint herein was also sent to each 
of the other members of the Wolfson family named as defendants herein. 
In reply to this letter, I received a letter from Mr. Wolfson's attorney 
(copy of which is attached hereto as Exhibit C) advising me that Mr. Wolf- 
son would not appear in this action and contending that the plaintiffs 
herein were proceeding with this action in violation of an Order of the 
New York State Supreme Court in the case of Esposito v. Segal staying 
all stockholders of Universal Marion Corporation from instituting 
actions or taking certain further proceedings against the said Corpora- 
tion in that Court. The said New York action of Esposito v. Segal is 
the same case as the defendants are relying on herein as the basis for 
their instant Motion to Stay this action. | 





8. On or about August 1, 1958, each of the plaintiffs whom I 
represent received identical letters from the firm of Manning, Hollinger 


and Shea, counsel for the defendants in the said action of Esposito v. 
Segal in the New York State Court, a copy of one of which is attached 
hereto as Exhibit D. The letters presumed to advise these plaintiffs, 
contrary to well established law, that the said New York Order had the 
legal effect of barring their pending action in this Court. Contrary 
to the Canons of Professional Ethics, these letters were sent direct to 
each of these plaintiffs rather than to Mr. Wright and myself as their 





22 
counsel of record herein, and no copies were furnished to us as counsel. 


As soon as the first of these letters was brought to my attention by plain- 
tiff Merine, I wrote to counsel for the defendants in this action enclosing 
a copy of the said letter and calling attention to the improper and mis- 
leading nature of New York counsel's interference with the prosecution 
of this action by my clients. A copy of my letter of August 8, 1958 is 
attached hereto as Exhibit E and the reply of defendant's counsel herein, 
disclaiming any responsibility for the actions of defendants’ counsel in 
the New York case, is attached as Exhibit F. 

9. Onor about September 10, 1958 said firm of Manning, Hol- 
linger and Shea,' counsel for the defendants in the New York case, moved 
a justice of the New York Court, ex parte, to issue an order directing 
the plaintiffs in this action to show cause why they should not be cited in 
contempt of the New York Court's said order of May 8, 1958. As the 
result of the said Order to Show Cause, plaintiffs herein were compel- 
led to retain New York counsel to appear specially on their behalf in the 
New York action to resist defendants' effort to cite them in contempt of 
an Order obtained without any prior notice to them, in a proceeding to 
which they were never parties, and as to which they had had no oppor- 
tunity to be heard. OnSeptember 26, 1958, upon consideration of the 
Memoranda and |Affidavits submitted on behalf of these plaintiffs as well 
as the defendants, the New York Supreme Court denied the defendants’ 
motion and held that it had no power to enjoin the prosecution of this 
action and no jurisdiction over the persons of the plaintiffs herein. 


10. In spite of the foregoing efforts on the part of the defendants 
to interfere. with the prosecution of this case, the plaintiffs have pro- 
ceeded with extensive discovery proceedings which are now completed. 
After waiting until plaintiffs had completed their preparation for trial 
herein, and after notice to appear before Judge McGuire on November 
21, 1958 for a Call of this case had been received, the defendants filed 
the instant Motion asking this Court to stay this action. 


11. As the principal ground for this Motion, defendants rely on 
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an alleged priority of two of the plaintiffs in the New York action, sup- 
posedly obtained by filing their complaints in that Court on or about 
September 16, 1957 and September 25, 1957 respectively, the said 
‘New York plaintiffs however were not the first to complain of the wrong- 
doing alleged in the complaint herein. As pointed out in paragraph 3, 
hereinabove, Julius H. Reiter, one of the plaintiffs herein, first 
called these acts of mismanagement to the attention of the defendant 
Corporation on September 12, 1957 in his demand letter of that date. 
The records of the defendant Corporation produced in response to 
plaintiffs' Motion under Rule 34, disclose no written demands received 
from any of the New York plaintiffs prior to that date or at any time 
thereafter. The first New York plaintiff did not file his action until 
four days after Plaintiff Julius H. Reiter's letter had been received by 
the Corporation. The transcript of the stockholders' meeting held on 





September 19, 1957 for the purpose of considering the injurious trans- 
actions, (also produced under Rule 34) discloses that unlike the plain- 
tiffs herein, none of the New York plaintiffs appeared at that meeting to 


exhaust their intra-corporate remedies before filing their actions in the 
New York Court. . | 
12. I have caused an examination to be made of the docket of the 


New York State Supreme Court in Esposito v. Segal, Index No. 13605-57, 
and I am informed that the jacket file in that case discloses the follow- 
ing facts: (a) that the thirty-page Amended and Consolidated Complaint 
filed therein names as defendants and seeks relief against 11 persons 





who are not named as defendants herein and as to whom plaintiffs here- 
in are seeking no relief. In addition to the parties defendant herein, 
the New York Complaint seeks relief against the following individuals 
and corporations: A. I. Savin, M. S. Savin, H. C. Savin, Robert O. 
Baker, J. A. B. Broadwater, William Denny, Robert E.| Harvey, Paul 
H. Hershey, Marshal G. Staub, Southern Pipe and Supply Co., and 
Merritt-Chapman and Scott Corporation; (b) that the only parties de- 
fendant in this action who have been served with process by the New 
York plaintiffs are the defendant Corporation and Alexander Rittmaster, 
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one of its directors; (c) that no appearance or responsive pleadings 
have been filed therein by any other defendants despite the fact that an 
Order of that Court dated September 29, 1958 required counsel for the 
defendants therein to serve notices of appearance on behalf of defendants 
Louis E. Wolfson, James Mullaney, and E. B. Gerbert; (d) that no 
discovery proceedings have been commenced by the plaintiffs in the 
New York Court and no action of any nature has been undertaken by them 
since the filing of their Amended and Consolidated Complaint pursuant 
to the aforesaid Order of the New York Court dated May 8, 1958. It 
therefore appears that the New York case is not ready for trial and the 
defendants herein have offered no facts, by affidavit or otherwise, to 
show that there is any likelihood of an early trial of that case. 

13. If the defendants were seeking in good faith to prevent a 
multiplicity of suits, the instant Motion would necessarily have been 
made when this case was first filed, more than a year ago. The be- 


lated presentation of this Motion after this case has been prepared and 


is ready for trial, is consistent only with a purpose on the part of the 
defendants to prevent an adjudication of the merits of plaintiffs' claim 
in any action. 

| /s/ Milton M. Gottesman 
[ Jurat dated November 28, 1958] 
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EXHIBIT A 
[ Attached to Gottesman affidavit of 11/28/58] 





JULIUS H. REITER 


Counsellor At Law 
New York 21, N. Y. 


September 12, 1957 


Universal Marion Corporation 
401 Colorado Building 

14th and "G" Streets N.W. 
Washington 5, D. C. 


Attention: Mr. M. C. Tomberlin, Secretary 
Gentlemen: | 

I request that this letter be read to the shareholders of Universal 
Marion Corporation at, or following the opening of the meeting to be 
held September 19, 1957 at the Willard Hotel, Washington, D.C., pur- 
suant to the notice of the Special Meeting of Shareholders, dated at 
Washington, D.C., August 27, 1957: 

Your notice dated August 27, 1957 calling a Special Meeting of 
the Stockholders for September 19, 1957 is acenoMisses on behalf of 
myself and other stockholders. , 

The disclosure under Note 7, page 22 is most amazing in that the 
Stockholders learn for the first time that about $800,000. of their 
money was given away apparently without proper consideration in 
return thereof. 

_In my opinion, the contracts of January 1 and say 1, 1957 
(@eelerred to in Note 7 of the Proxy details) made by the Corporation 
thru Mr. Louis Wolfson to buy from Mr. A.. J. Savin and members of 
his family (all close friends and associates) 250,000 shares of Merritt 
Chapman Scott at a price roughly $800,000. above prevailing market 
is a highly irregular transaction and decidedly an imposition on inno- 
cent Universal Marion stockholders. The fact that Mr. Wolfson and 
family virtually control the corporation thru large holdings does not 
justify nor give him privilege to make dispensations to his friends of 
this sort. 
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Without even questioning the wisdom of the acquisition of a 
Merritt Chapman stock block, I can't help wondering why a price so 
substantially above the market had to be paid out. It clearly has all 
the earmarks of a "giveaway". At no time were the Stockholders of 
Universal Marion given prior notice of intention by the corporation 
thru Mr. Wolfson to purchase from the Savins 250,000 shares at 23 
each of Merritt Chapman Scott. The two purchases, January 1 and 
July 1, 1957 clearly resemble a "payoff"' by Wolfson to Savins accom- 
plished without the consent of Minority Stockholders. 

The story looks and smells like a sell-out. The stockholders 
are entitled to all the facts behind this transaction. What, if any, 
were the obligations of Wolfson to the Savins in connection with the 
transactions referred to: 

We request that the contracts of January 1 and July 1, 1957 
referred to on Page 22 note 7 - in the notice of Special Meeting to 
shareholders of Universal Marion Corporation to be revoked and 
cancelled and that the parties thereto return to each other the property, 
monies, etc. each received from the other under said contracts and 
thus avoid unnecessary and costly conflict between the conflicting 


interests and thus also help to restore public respect and confidence 


to the Universal Marion Corporation as well as to Merritt Chapman 
Scott. 

We note that in the proposed purchase by Universal Marion 
Corporation of the assets of Southern Pipe & Supply, Van Dayne, 
Various, et al (Wolfson controlled companies) the said Wolfsons 
acting for the Universal Marion Corporation have agreed to pay them- 
selves a much higher price (in Universal Marion stock as of July 15, 
1957) than is the true value of the properties they (Southern et al) 
propose to transfer to Universal Marion. 

Very truly yours, 


Julius H. Reiter 
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EXHIBIT B | 
[ Attached to Gottesman affidavit of 11/28/58] | 





Law Offices Of 


MILTON M. GOTTESMAN 


Wyatt Building 
Washington 5, D. C. 


Registered Mail July 24, 1958 
Return Receipt Requested : 


Mr. Louis E. Wolfson 
Florida Theater Building 
Jacksonville 2, Florida 


Re: Reiter, et al v. Universal Marion Corporation, et a. , Civil 
Action No. 2553-57 


Dear Mr. Wolfson: 
I am enclosing herewith a copy of the Complaint filed by my 





clients, minority stockholders of Universal Marion Corporation, in the 
above action now pending in the United States District Court for the 
District of Columbia. A copy of this Complaint together with summons 
has been served on defendants Universal Marion Corporation, James 
Mullaney, Alexander Rittmaster, E. Cleveland Giddings, E. B. Ger- 
bert, and Martin Segal. 

Yesterday, a hearing was held before the neoeatls Alexander 
Holtzoff on plaintiffs’ motion to calendar this cause as to those defen- 
dants who have been served. When Judge Holtzoff was advised that 
service of process had not as yet been obtained upon you or your bro- 





thers, also named as defendants in this action, he expressed the belief 
that a business man of your standing would certainly authorize an attor- 
ney to enter an appearance and interpose a defense against plaintiffs’ 
allegations if he were apprised of the pendency of this action. 

Judge Holtzoff asked me if I had written to you to request that 
you accept service of process and enter an appearance in this action. 
I replied that I had not, but that I would do so forthwith. Iam accord- 
ingly writing this letter. ! 
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I am sending copies of this letter and enclosure to the remaining 

unserved defendants, Messrs. Cecil Wolfson, Nathan Wolfson, Sam W. 
Wolfson, and Saul Wolfson, so that they too will have notice of the 
issues raised by the enclosed Complaint, and will be able to decide 
whether they are going to comply with Judge Holtzoff's suggestion and 
authorize counsel to enter an appearance on their behalf to defend 
against this action on its merits. 

Very truly yours, 
MMG/jch /s/ Milton M. Gottesman 


Enclosure 
cc: Edmund L. Jones, Esquire 
Andrew T. Altmann, Esquire 


EXHIBIT C 
[ Attached to Gottesman affidavit of 11/28/58] 


Law Offices 


GLICKSTEIN, CRENSHAW & GLICKSTEIN 
JACKSONVILLE, FLORIDA 


July 30, 1958 


Milton M. Gottesman, Esq. 
Wyatt Building, 
Washington 5, D. C. 


Re: Reiter, et al. v. Universal Marion Corporation, et al. - 
Civil Action No. 2553-57 


Dear Mr. Gottesman: 

Your registered letter of the 24th instant addressed to Mr. Louis 
E. Wolfson has been placed in my hands for attention. 

Prior to the institution of. the above action, a:similar action was 


commenced in New York based upon the identical transactions referred 


to in the copy of complaint which you enclosed with your letter, 

A similar action, based upon the same transactions, was also 
commenced in the State of Florida. | 

The existing multiplicity of actions, and the possibility of additional 
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actions in other jurisdictions invited by the actions already commenced, 


makes it quite apparent that voluntary appearances in all actions would 
not only constitute an expensive and impossible procedure, but would 
mean an additional open invitation for increased multiplicity. 





It can, therefore, be readily seen that under such circumstances 
it would be impossible for ne to advise my clients, including all of the 
Wolfsons mentioned in your letter, to accept your kind invitation. In 





fact, the action commepced by you, on behalf of your clients in the 
District of Columbia is in direct violation of an order entered in the 
Supreme Court of the State of New York on May 8, 1958, entitled 
Esposito, et al. v. Martin Segal, et al. (Index No. 136-5/ 1958) which, 
among other things, ordered that all "stockholders of Universal Marion 
Corporation be and they hereby are stayed from instituting, or taking 
any further proceedings in, any actions or suits from and after the date 
hereof, on behalf of said Corporation or otherwise against any of the 
defendants in the above entitled actions, to the extent that such actions, 
suits or proceedings are based on the transactions complained of in any 
of the complaints in the above entitled actions until the final determina- 
tion of the above entitled actions." | 

Similarly the action instituted in the United States District Court 
for the Southern District of Florida has been stayed by reason of the 
order entered in the Esposito case. 

This letter is also intended as formal notice to you of the existing 
stay order and that any further proceedings taken by you or your clients 
in the action which was the subject matter of your letter will be in viola- 
tion of said stay order. 

In view of the fact that all plaintiffs are represented by Mr. Reiter 
of New York City who is of counsel and that the addresses of the major- 
ity of plaintiffs are in his care, and his apparent control as such 





counsel, it would appear logical for you to apply to intervene in the 
pending New York action to which application we would interpose no 
objection. Yours very truly, 


JMG/ew /s/ Joseph M. Glickstein 
Registered return receipt requested 








30 


EXHIBIT C (Continuation) 
[ Attached to Gottesman affidavit of 11/28/58] 


Law Offices Of 
MILTON M. GOT TESMAN 


Wyatt Building 
Washington 5, D. C. 


August 1, 1958 


Joseph M. Glickstein, Esquire 
Glickstein, Crenshaw & Glickstein 
512 Barnett National Bank Building 
P.O. Box 1086 

Jacksonville 1, Florida 


Re: Reiter, et al v. Universal Marion Corporation, et al - 
Civil Action No. 2553-57 


Dear Mr. Glickstein: 

I have your letter of July 30, 1958. 

IT note your comment that it would be expensive and impossible 
for the Wolfsons to enter a voluntary appearance in all suits which 
involve the subject matter of the above action. In this connection, I 
should appreciate your letting ne know in which, if any, of such actions, 
a voluntary appearance has been entered for Louis E. Wolfson, or any 
of the other Wolfson defendants, and the date when such appearance 
was made. 

I find it difficult to take seriously your contention that the New 
York State Court's order of May 8, 1958, to which you refer, was 


intended to enjoin any proceeding in the above action in view of the 
obvious lack of jurisdiction of that Court to enter such an order and 
the failure of the parties to that suit to give notice to the plaintiffs 
whom Mr. Wright and I represent of their intention to obtain such an 
order, or of the fact that such an order had been entered, at the time 
when it was obtained. 


In so far as your letter may be regarded as formal notice of 
anything, I take it to be notice only of the fact that the Wolfson defen- 
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dants are determined not to defend their conduct in this jurisdiction 
until and unless compelled to do so by personal service of process. 
We shall, therefore, continue our efforts to obtain such service. 

Very truly yours, 
MMG/jch /s/ Milton M. Gottesman | 


EXHIBIT D | 
[ Attached to Gottesman affidavit of 11/28/58] | 


MANNING, HOLLINGER & SHEA 


41 East 42nd Street 
New York17, N.Y. 


July 31) 





Mr. Allan A. Merine 
7841 Orchid Street, N. W. 
Washington 12, D. C. 


Dear Sir: 
We have been informed that you are a plaintiff in civil Action 

No. 2553-57 in the United States District Court for the District of 

Columbia in which Universal Marion Corporation, a District of Colum- 





bia corporation and others are defendants for certain of whom we 
appear as counsel, and that it is alleged therein that you are a stock- 
holder in said corporation and are suing as such. Surely if you are 


such stockholder and plaintiff, you have read and are aware of the 
| 


| 

We enclose herewith a true copy of an order made by Hon. 
Thomas A. Aurelio, Justice, of the Supreme Court of the State of 
New York, at a Special Term, Part I, of the said Court, ‘held in and 
for the County of New York, on the 8th day of May, 1958 i in the action 
of Esposito v. Segal, et al. , in which Universal Marion Corporation 
is also a defendant, and which action bears Index No. 13605/ 58. We 


also enclose a true copy of the complaint in said action. 


contents of your complaint. 
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We call your particular attention to so much of the order on Page 


5 thereof which reads as follows: 
“ORDERED, that all other stockholders of Universal 

Marion Corporation be and they hereby are stayed from institut- 

ing, or taking any further proceedings in, any actions or suits 

from and after the date hereof, on behalf of said corporation or 
otherwise against any of the defendants in the above entitled 
actions, to the extent that such actions, suits or proceedings 
are based on the transactions complained of in any of the com- 
plaints ‘in the above entitled actions until the final deter mination 
of the above entitled actions as consolidated;" 

We further direct your attention to the fact that the action com- 
menced by you in the District of Columbia is based on the transactions 
complained of in the matter of Esposito v. Segal and others including 
Universal Marion Corporation. 

The purpose of this letter is to make certain that you are aware 
of the order of the New York Court so that you may have a reasonable 
opportunity to comply with it. 

Very truly yours, 
/s/ Edwin A. Lewis 
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EXHIBIT E 
| Attached to Gottesman affidavit of 11/28/58] 





Law Offices Of 
MILTON M. GOTTESMAN 


Wyatt Building 
Washington 5, D.C. 


8, 1958 


Edmund L. Jones, Esquire 
Hogan and Hartson 
Colorado Building 
Washington 5, D. C. 


Re: Reiter, et al. v. Universal Marion Corporation, et al. - 
Civil Action 2553-57 | 


Dear Mr. Jones: 

Enclosed is copy of a letter dated July 31, 1958, from Manning, 
Hollinger & Shea of New York City, to Mr. Allan A. Merine, a plain- 
tiff in the above action, which has been referred to me for reply. No 


copy was sent to me or to Mr. Wright who, as you know, are counsel 





of record for Mr. Merine and the other plaintiffs in this case. 

In our opinion, the letter seriously misrepresents the facts as 
to the connection of Manning, Hollinger & Shea with this action and as 
to the effect upon it of the May 8th Order in the New York State Court. 
As you know, your firm, not theirs, has appeared for the individual 
defendants in this suit, andthe defendant Universal Marion Corporation 
is represented solely by Mr. Altmann. | 

I assume that you are in agreement with us that the Order of May 
8, 1958 of the New York Supreme Court was clearly not intended to 
inhibit any proceedings in the above action, in view of the fact that you 
did not see fit to bring it to the attention of the District Court at the 
hearing of July 25, 1958, when its order to calendar this case was 
entered. If Manning, Hollinger & Shea had supposed that the New York 
Court had any such jurisdiction or intention, I think it is fair to assume 
that notice of its proposed entry would have been given to Mr. Wright 
and me as attorneys of record for the plaintiffs in this suit. 
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The action of Universal Marion's New York counsel in addressing 
their argument directly to one of the plaintiffs in the above action rather 
than to counsel, suggests that the letter was written for an improper 
purpose. Their action in communicating directly with an adverse party 
appears to be a clear violation of Canon 9 of the Canons of Professional 
Ethics of the American Bar Association. This canon reads as follows: 

"A lawyer should not in any way communicate upon the subject of 
controversy with a party represented by counsel; much less 
should he undertake to negotiate or compromise the matter 

with him, but should deal only with his counsel. It is incum- 

bent upon the lawyer most particularly to avoid everything 

that may tend to mislead a party not represented by counsel, 

and he should not undertake to advise him as to the law." 

Unless I receive satisfactory assurance from you that such 
interference by your New York co-counsel with the plaintiffs’ prosecu- 
tion of this case will be promptly corrected, I shall apply to the Court 
for an appropriate order to accomplish this purpose. 

Very truly yours, 


/s/ Milton M. Gottesman 


MMG/jch 


cc: Messrs. Manning, Hollinger & Shea 
Andrew T. Altmann, Esquire 
Mr. Allan A. Merine 

Enclosure 
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EXHIBIT F 
[ Attached to affidavit of Gottesman of 11/28/ 58) 








HOGAN & HARTSON 


Colorado Building 
Washington, D.C. 


August 15, 1958 


Mr. Milton M. Gottesman | 
Wyatt Building ! 
Washington 5, D. C. 


Re: Reiter, et al. v. Universal Marion Corporation, et al. 
Dear Mr. Gottesman: 

This will acknowledge receipt of your two letters of ace 8, 
1958, with reference to the above matter. I have made the corrections 
indicated in your letter in Interrogatories 32 and 34 previously served 
on certain of the defendants. | 





I appreciate your sending me a copy of Mr. Lewis’ letter of July 
31, 1958, to Mr. Merine. I think you have misconstrued Mr. Lewis' 
letter, as I do not believe that he intended to convey the impression 


that either he or his firm were counsel for any of the defendants in the 
District of Columbia action. As you correctly state in your letter, my 
firm represents certain of the individual defendants who have been 
served with process and the corporation is represented by Mr. Altmann. 

At the hearing before Judge Holtzoff on July 25 I made no men- 
tion of the Order of May 8, 1958, of the New York Supreme Court, as 
I had no information that the plaintiffs in the Reiter suit had been 
served with a copy of that Order. I think the language of the Order 
speaks for itself and your assumption that I am in agreement with you 
as to the effect of the Order of the New York court on the District of 
Columbia case is incorrect. : 





Neither I nor any member of my firm appear as counsel in the 
Esposito case in New York and, therefore, we are not co-counsel with 
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any of the members of the firm of Manning, Hollinger and Shea. I am, 
therefore, inno position to give you any assurances with reference to 
the New York proceedings. I assume that New York counsel will take 
such steps in the interests of their clients as they deem appropriate. 
Yours very truly, 


/s/ Edmund L. Jones 


[ Filed November 20, 1958] 


RESPONSE OF DEFENDANT, UNIVERSAL 
MARION CORPORATION, TO MOTION OF 
DEFENDANTS, JAMES MULLANEY, E.B. 
GERBERT, E. CLEVELAND GIDDINGS, AL- 
EXANDER RITTMASTER AND MART 

SEGAL TO STAY : 


Comes now the defendant, Universal Marion Corporation, and 


in response to the Motion to Stay, the defendant, Universal Marion 
Corporation, joins in the individual defendants’ Motion to Stay and 
adopts the individual defendants’ Motion to Stay and the memorandum 
of Points and Authorities in support thereof as part of this response. 

Further, defendant, Universal Marion Corporation, supports 
the Motion for the reason that it desires to have this litigation settled 
and disposed of in one suit, in one place, since it is disruptive, ex- 
pensive and time consuming for the Corporation, its officers and em- 
ployees to be involved in different actions, in different parts of the 
country when all of the separate actions involve substantially the same 
issues. Unless this action pending here is stayed, the Corporation 
will continue to have to prepare and present documents to different 
courts, continuously search its files for the information demanded by 
the separate courts and continue to make its officers and employees 
available as witnesses in different parts of the country, all of which 
is most disruptive to the normal operations of the Corporation. In 
addition, a recovery in the New York suit will redound to the Corpora- 
tion even more effectively than a recovery here, since all of the 
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individual defendants charged with wrong-doing are before the New 
York Courts and all will be liable in the event a recovery is had in 
New York. | 





GARRETT, ALTMANN & FLATHER 


By /s/ Andrew T. Altmann, 
Attorneys.for Defendant, | 
Universal Marion Corporation * * * 


[ Certificate of Service] 


EXCERPT FROM TRANSCRIPT OF PROCEEDINGS ON 
MOTION TO STAY, DECEMBER 1, 1958, BEFORE THE 
HONORABLE EDWARD A. TAMM, JUDGE, UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA i 


COURT'S RULING : 
THE COURT: I believe as a matter of sound judicial administra- 
tion that we shouldn't try cases in which disposition is going to be 





made on the merits in other jurisdictions. Since the New York cases, 
at least two of them, were filed prior to this case, I believe it is good 
business for this Court to grant the Defendants’ Motion to Stay. I will 
do so with the proviso that if the New York cases are not moved for- 

ward on the New York calendar, that counsel may, after six months, 

if the cases have not progressed to the point of trial in New York, file 
a motion to vacate this order to stay. | 


[ Filed October 5, 1958] : 


ORDER GRANTING STAY ! 
This case having come on for hearing on the motion of the indi- 
vidual defendants, who have been served with process, for a Stay and 
the Court having considered the said motion and the affidavit and points 
and authorities filed in support thereof, and the affidavit and points 
and authorities in opposition to said motion, and having heard argument 
by counsel for the respective parties, and it appearing to the Court 
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that this action should be stayed pending the determination of the con- 
solidated action, Index No. 13605-57, pending in the Supreme Court of 
the State of New York and referred to in defendants’ motion, it is this 
oth day of December, 1958 

ORDERED, that defendants’ said motion for a stay be and the 
same is hereby granted; 

PROVIDED HOWEVER, that defendants' attorneys shall advise 
plaintiffs’ attorneys when a certificate of readiness has been filed in 
said New York action and the position of the action on the trial calendar, 
and if within six months from the date of this order the said New York 
action has not proceeded to the point of trial, the plaintiffs may file a 
motion to vacate this stay order; and it is 

FURTHER PROVIDED that this Order is without prejudice to the 
plaintiffs’ right to seek to recover counsel fees from these defendants 
for legal services rendered in prosecuting this action subsequent to the 
filing of the Answer of the defendant Universal Marion herein and prior 
tothe plaintiffs’ receipt of notice of this Motion. 


/s/ Edward A. Tamm, Judge 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14,903 September Term, 1958. 


Julius H. Reiter, Filed: February 26, 1959. 
Barrie L. Beere, Joseph W. Stewart, Clerk 
Rosalie Zaidenberg, ! 


Irene Lossberg, and ce oa 
Allan A. Merine, Filed: February 28, 1959. 


Harry M; Hull, Clerk 
Petitioners, | 
Vv. 





Honorable Edward A. Tamm, 
Judge of the United States District 
Court for the District of Columbia, 


Respondent, 





Universal Marion Corporation, 
Intervenor, 


James Mullaney, E. B. Gerbert, E. Cleveland 
Giddings, Alexander Rittmaster and 
Martin Segal, 





Intervenors 


Before: Washington, Danaher and Burger, 
Circuit Judges 


ORDER 


Petitioners, minority stockholders of Universal Marion Corpora- 
tion, organized under the laws of, and with its principal office in, the 
District of Columbia, having filed in the District Court, a stockholders' 
derivative action seeking an adjudication of alleged improprieties of the 





officers and directors of said corporation involving alleged substantial 
detriment to said corporation and to petitioners and other public stock- 
holders; said officers and directors and said corporation having appeared 
and filed answers admitting the terms of the challenged transactions but 
denying impropriety in connection therewith; petitioners having pursued 
extensive discovery proceedings pursuant to court order; the District 
Court on July 23, 1958, having ordered said cause calendared, and the 
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said Court having thereafter been advised that petitioners were ready for 


pretrial; the said defendant officers and directors of said corporation 
having thereupon filed their motion that said action be stayed in favor of 
an action brought by other stockholders said to be seeking "similar re- 
lief" in the Supreme Court for the State and County of New York, where- 
in as shown by their attorney's affidavit, the said defendants and the 
corporation had appeared, and wherein "any recovery" would go to the 
benefit of said Universal Marion Corporation and that duplication of 
proceedings in both jurisdictions would cause unnecessary expense and 
hardship; andthe petitioners herein having thereupon shown to the Court 
by affidavit of their counsel inter alia, that they had proceeded first, and 
in good faith had sought to cause the said corporation acting by its stock- 
holders at their meeting in the District of Columbia to disapprove of the 
projected and herein challenged transactions, notwithstanding which stock- 
holders controlling said meeting authorized said transactions to be con- 
summated and that meanwhile, but only after petitioner Reiter had com- 
plained of acts of alleged mismanagement was the New York State court 
action commenced and that none of the New York petitioners had earlier 
complained, nor did they participate in or attend the stockholders’ 
meetings; and it further appearing from said affidavit that said New York 
action is not ready for trial and that the movant officers and directors 
had waited nearly a year and had sought a stay of this action only after 
the case had been prepared and was here ready for trial; and upon its 
further appearing that none of said allegations had been controverted by 
affidavit or otherwise, notwithstanding which the District Court by its 
order of December 5, 1958, has stayed its own action properly brought 
in this jurisdiction in favor of said New York action subject to its pos- 
sibly vacating its said order if within six months from December 5, 1958, 
said New York action shall not have "proceeded to the point of trial"; and 
said District Court having further on December 16, 1958, entered its 
order denying reconsideration and declining to authorize an immediate 
appeal from the stay order of December 5, 1958; 

And the intervenor, Universal Marion Corporation, having there- 
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after filed in this court its opposition to petitioner's "Petition for Writ of 


Mandamus" stating as facts, matter which, it would appear, could not 
have been considered by the District Court in December 1958, in partic- 
ular that a "Stipulation of Settlement" has "been signed” in the New York 
action, and in a supporting affidavit, it is deposed that said stipulation 
is to "be submitted" to the New York courts within thirty days after its 
execution, and "that an application for approval of said settlement will 
be made to the New York Court in the near future"; | 
Whereupon the respondent before this court by the United States 





Attorney moved for an order that Universal Marion Corporation “file a 

copy" of said "Stipulation of Settlement" and said intervenor by its at- 

torney has filed an unexecuted document entitled "Stipulation of Settle- 

ment," captioned in the Supreme Court of the State of New York, County 

of New York, eeminnton of etch donut delet ar So G 
ment of only one aspect of the transactions complained of in the suit in : 
the District of Columbia, with certain parties to the ‘Merritt- “Chapman & — 

Scott Corporation expressly disclaiming jurisdiction except for purposes 





of the purported settlement, and with no disposition of the claim of peti- 
—$——— 
tioners in the instant action as to the Southern Pipe and Supply Company 


ee eee ee Sarason me 





transaction; and 
——— 
Whereas upon consideration of all of the foregoing, and otherwise 
upon the file in said cause, the complaint, the answers thereto, the af- 
fidavits where supplied, and other pleadings, it appearing that the Dis- 
trict Court has had and still has jurisdiction over a District of Columbia 
corporation, its officers and directors, and as to transactions authorized 
to be or actually consummated in this District, and of a cause of action 
with respect thereto wherein complete relief may be had, and it not ap- 
pearing that the same or similar relief can be had, the complaint in the 





New York action not being of record here,or is elsewhere sought, insofar 
as the "Stipulation of Settlement" gives indication; ! 


Now, therefore, it is ORDERED that the petition for leave to file 
petition for writ of mandamus be, and the same is hereby allowed. This 
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court assumes that the District Court, after consideration of the recitals 
in this order, will, on its own motion, vacate its stay order of December 
5, 1958, and proceed to a reconsideration of the matter upon the papers 
presented to this court and such additional materials as the parties may 
choose to lay before it, including developments subsequent to said order 
of December 5, 1958. 

It is FURTHER ORDERED that the foregoing will be without pre- 
judice to the application to this court for formal issuance of a writ, or 
for other relief, in the event that the relief given by the District Court 
is considered inadequate. 

Per Curiam 
Dated: February 26, 1959 


[ Filed March 5, 1959] 
| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Julius Reiter, et al, 
Plaintiffs 
ee > C. A. 2553-57 


Universal Marion Corporation, etal, : 
Defendants 


ORDER 


Upon consideration of the order of the United States Court of Ap- 
peals for the District of Columbia Circuit dated February 26, 1959, in 
case number 14, 903 entitled Julius H. Reiter, et al, petitioners versus 
Honorable Edward A. Tamm, respondent, it is by this Court this 5th day 
of March, 1959 

ORDERED that the order of this Court of December 5, 1958 be and 
the same is hereby vacated and held for naught, and it is further 

ORDERED that this cause is hereby referred to the Motions Court 
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of the United States District Court for the District of Columbia for 
reconsideration in light of the foregoing order of the United States 
Court of Appeals for the District of Columbia Circuit. 


/s/ Edward A. Tamm 
Juage | 


[ Filed March13 , 1959] 

AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: | 
Milton M. Gottesman, being duly sworn, deposes and says: 





1. Iam attorney for the plaintiffs in this action brought by 
minority stockholders of the defendant Universal Marion Corpora- 
tion, formerly known as Capital Transit Company, a corporation 
organized under the laws of the District of Columbia. Iam 
submitting this Affidavit for the purpose of bringing to the attention 
of this Court facts occurring subsequent to the filing of my Affidavit 
of November 28, 1958 in opposition to the Defendants’ Motion to 
Stay, and; subsequent to December 5, 1958, the date of this Court's 
now vacated Stay Order, as provided by the United States Court of 





Appeals for the District of Columbia in its Order of February 26, 

1959 in the case of Reiter, et al., v. the Honorable Edward A. Tamm, 

No. 14,903. : 
2. On January 16, 1959, the plaintiffs' herein filed in the United ~ 

States Court of Appeals for the District of Columbia, an Application 

for Leave to File Petition for Writ of Mandamus, copy of which is 

attached hereto as Exhibit A*, to direct the Honorable Edward A. 

Tamm to vacate his order of December 5, 1958, staying this action 

pending the determination of the case of Esposita v. Segal, No. 

13,605/57 in the Supreme Court of the State of New York, County of 





a 
*Exhibits I through IX attached as an Appendix to the said Petition in the 
Court of Appeals are all pleadings filed originally in this Court. In order 
to avoid unnecessarily encumbering this Court's file in this case, the 
said Appendix is not included in Exhibit A to this Affidavit. 
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New York. The said New York case is a derivative suit brought by 
other stockholders of Universal Marion Corporation involving similar 
subject matter to that raised by the Complaint herein but asserting a 
different cause of action, seeking different relief, against different 
parties than that alleged by the Complaint herein. 

3. Onor about January 20, 1959, I was advised by Mortimer A. 
Shapiro, Esq. , general counsel for the plaintiffs in the said New York 
action, that he had been in conference with counsel for the Wolfsons and 
the officers and directors of Universal Marion who are defendants in the 
New York action, and counsel.for certain other parties named as defend- 
ants in that action who are not defendants herein, and that he had arrived 
at a basis for an amicable settlement of the said New York action. The 
New York attorney advised that the said settlement was to be submitted 
to counsel for all parties in the New York proceeding and he invited me 
to intervene in the New York action on behalf of the plaintiffs herein, to 
participate in those settlement discussions, and to share in any fee 
granted by the New York court to the attorneys for the plaintiff stock- 
holders. 

4. On January 21, 1959 this invitation was confirmed in writing, 
and on January 23rd, I was further advised by Mr. Shapiro of the New 
York negotiations. Copies of Mr. Shapiro's letters of January 21, 1959 
and January 23, 1959 are attached hereto as Exhibits B and C, respec- 
tively. On January 26, 1959, after conferring with my co-counsel, 
Robert L. Wright, Esquire, and with the plaintiffs herein, I advised 
Mr. Shapiro by letter of that date that we did not consider the offer under 
discussion in New York as a serious proposal for settling the liability 
of the defendants alleged by the Complaint herein, and that in our opin- 
ion, no satisfactory settlement could be obtained in either the New York 
action or this one until the defendants were confronted with the neces- 
sity of defending their conduct at a trial. We therefore advised counsel 
for the New York plaintiffs that we would not participate in the New York 
conferences and that we would, instead, seek the right to bring our case 
to trial in this District by pursuing our remedy in the pending Mandamus 
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proceeding in the United States Court of Appeals for the District of 
Columbia. A copy of my letter to Mr. Shapiro of January eae 1959 is 
attached hereto as Exhibit D. : 
5. On February 16, 1959, two days before the hearing on plain- 
tiffs' Mandamus Petition in the Court of Appeals, counsel for defendant, 
Universal Marion Corporation, filed an Affidavit in that Court stating 
that a "Stipulation of Settlement" had been signed by all of the parties 
to the New York action; that it provided that the "attorneys for the par- 
ties to the settlement and any other attorneys for stockholders may ap- 








ply to the Court for counsel fees and expenses, including reasonable 


accounting fees, and that the said settlement would be submitted to the 

New York court for approval in the near future." No copy of the Stipu- 

lation itself was furnished and no reference was made by counsel for 

the defendants to the terms and conditions of the alleged settlement 

aside from the mention of the provision for counsel fees. : _ Accordingly - 

on February 17, 1959, the United States attorney, on behalf of the respond-_ 

ent District Judge, moved that the defendants be directed to file a copy 

of said "Stipulation of Settlement" forthwith, and on February 18, 1959, 

a copy of the said document was filed by the defendants with the Court 

of Appeals. A copy of the said "Stipulation of Settlement" is attached 

as Exhibit A to plaintiffs' Supplemental Complaint, motion for leave to 

file which is now pending before this Court. 
6. On February 26, 1959, upon consideration of the record in 

this Court and the pleadings filed in the Mandamus proceeding, includ- 

ing the said "Stipulation of Settlement," the Court of Appeals handed 

down an Order granting plaintiffs leave to file their Petition for Writ 

of Mandamus and suggesting that the District Court would, on its own 

motion, vacate its Stay Order of December 5, 1958 in the light of the 

recitals made by the Court of Appeals' Order. The said recitals 

stated inter alia that the "Stipulation of Settlement" filed by the defend- 

ants "discloses a purported settlement of only one aspect of the trans- 

actions complained of in the suit in the District of Columbia, with cer- 

tain parties to the Merrit-Chapman and Scott Corporation expressly 
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disclaiming jurisdiction except for purposes of the purported settlement, 


and with no disposition of the claim of petitioners in the instant action 
as to the Southern Pipe and Supply Company transactions."" (Emphasis 
Supplied.) A certified copy of the Court of Appeals’ Order of February 
26, 1959 is docketed in this Court's file in this case. 

7. A stay of this action was originally sought by the defendants 
in their Motion of November 20, 1958 on the ground that the issues 
raised herein would be determined at a trial of the New York action 
and that greater relief could be obtained for the Corporation in the New 
York Court than could be decreed by this Court. This Court's Order 
granting the defendants’ original motion having been vacated pursuant 
to the above decision of the Court of Appeals, the defendants are again 
seeking the same dilatory relief, now for the reason that the New York 
case will be settled and that a settlement of the New York case will 
also dispose of this action. An examination of the "Stipulation of Set- 
tlement” which the defendants have caused the Corporation to recommend 
to the New York Court, however, shows that it does not provide any of 
the relief that the plaintiffs are seeking in their pending action in this 
Court. The provisions which it does contain constitute a continuation 
of the wrongdoing alleged by the Complaint herein. No damages are 
awarded to make the Corporation whole for the injuries ‘which it has 
sustained as the result of such wrongdoing and no injunctive relief is 
provided to prevent its recurrence in the future. 

8. Paragraphs 2 and 3 of said Settlement provide for a $150,000 
reduction of the final payment of $2,950,000 which was due February 
13, 1959 on the purchase of the 150,000 shares of Merritt-Chapman 
stock covered by three agreements of July 1, 1957 with Messrs. A. I., 
H. C., andM. S. Savin. The said reduction was not made by the Sa- 
vins in settlement of any liability on their part to Universal Marion 
Corporation or its stockholders since the Savins were not even before 
the New York Court and appeared only for the purpose of entering into 
the said settlement agreement. (See paragraph 2 of the "Stipulation 
of Settlement" attached as Exhibit A to the Supplemental Complaint 
herein.) According to our Complaint, the injury to the Corporation 
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represented by the Savin Agreements of July 1, 1957 was caused by the 
defendant officers and directors who authorized the Corporation to en- 
ter into them in breach of their fiduciary obligation to the public stock- 
holders, not by the Savins who had no responsibility to Universal Marion 
Corporation or its stockholders, but were dealing at arm's length in 
their own self-interest in entering in the said Agreements. The ad- 
justment of the July 1, 1957 Agreements on the part of the Savins So as 
to reduce the said final payment by $150,000 was also made in their 
own self-interest in order to retain an advantageous contract which 
could otherwise have been terminated by the Corporation on or before 
February 13, 1959. Paragraph 8 of the Savin Agreements of July 1, 1957 
provides for forfeiture of the $500,000 paid by the Corporation to the 
Savins prior to February 13, 1959, together with dividends received by 
the Corporation, "in the event that Universal shall elect not to buy the 
Merritt shares and shall give written notice to that effect by registered 
mail to Savin." Under the said July 1, 1957 Agreements, the Savins 
disposed of 150,000 shares of Merritt stock which had never been regis- 
tered with the Securities and Exchange Commission at a substantial 
premium over its market price, both on the date of the Agreements and 
on February 13, 1959, the date of the final payment. In view of the fact 
that this stock had never been registered with the Securities and Ex- 
change Commission, it was not readily marketable and it would have 
been difficult for the Savins to find another purchaser if Universal 
Marion Corporation had exercised its right of termination. Moreover, 
their profit on this transaction is taxable as capital gain whereas the 
amount received by them in the event of a forfeiture would have been 
taxable as ordinary income, resulting in a lesser net increment to the 
Savins. Hence, whatever concession the Savins made in order to pre- 
serve and retain their profitable contract with Universal Marion was 
made independently of any. of the issues raised by its oe in 

this Complaint. 
} 9. The Interrogatory answers filed herein by the defendant of- 
ficers and directors on October 13, 1958, disclose that since the filing 
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of the Complaint herein, they have caused the defendant Corporation to 
acquire 71,300 additional shares of Merritt-Chapman stock over and 
above the 250,000 covered by the Savin agreements at an additional cost 
to the defendant Corporation of more than $1,000,000. (See #22 of An- 
swers of Defendant James Mullaney to Certain Interrogatories dated 
July 23, 1958, to which Objections were Filed and Overruled.) As of 
the date of the said Interrogatory Answers, a total $7,111,152 of the 
Corporation's working capital was tied up in the shares of Merritt- 
Chapman & Scott Corporation. The New York "Stipulation of Settlement" 
now purports to dispose of $1,000,000 worth, or less than 14%, of Uni- 
versal Marion's holdings of Merritt-Chapman stock, but in fact does not 
accomplish a disposition of any of the said stock. Instead of imposing 
upon the said defendants any obligation to purchase a fixed number of 
shares at a fixed price, it leaves the number of shares and the price to 
be paid to the Corporation per share to the vagaries of a market control- 
led by the Wolfson defendants by virtue of their dominant position in 
Merritt-Chapman. Depending upon whether the Wolfsons manipulate the 
price downward or upward during a brief future period, they may either 
buy the stock at a price less than the Corporation paid for it or be re- 
lieved of buying any of it. Moreover, there is nothing in the said "Set- 
tlement" which prevents the defendants from causing Universal Marion 
- Corporation to buy this stock back any time it suits their purpose, or 
from acquiring still other blocks of Merritt-Chapman stock as they did 
during the year following the filing of the Complaint herein. In short, 
there is no assurance under the New York "Settlement" that the defend- 
ants' use of Universal Marion Corporation to bolster the Wolfsons' con- 
trol of Merritt-Chapman will ever be checked, much less terminated. 


/s/ Milton M. Gottesman 


[Jurat. dated March 13, 1959] 
[Certificate of Service ] 
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| Attached to Gottesman affidavit 
of 3/13/59] 


IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Mase, “e-/19°3 — September term, 


JULIUS H. REITER, BARRIE L. BEERE, 
ROSALIE ZAIDENBERG, IRENE LOSSBERG, 
and ALLAN A. MERINE, 
Petitioners, 
Vv. 


THE HONORABLE EDWARD A. TAMM, 
Judge of the United States District Court 
for the District of Columbia, 





Respondent. 
| 


PETITION FOR WRIT OF MANDAMUS | 
| 


_ To the Honorable Judges of the United States Court of Appeals 
for the District of Columbia Circuit: 

Petitioners, Julius H. Reiter, Barrie L. Beere, Rosalie 
Zaidenberg, Irene Lossberg, and Allan A. Merine, by their attorneys, 
respectfully petition this Court to issue a Writ of Mandamus compelling 
the Honorable Edward A. Tamm, District Judge, to vacate his Order 
of December 5, 1958 staying further proceedings in Reiter, et al., v 
Universal Marion Corporation, et al., Civil Action No. 2553-57 in the 
United States District Court for the District of Columbia pending the 
determination of the case of Espositov. Segal, No. 13605/57 in the 
Supreme Court of the State of New York, County of New York, and in 
support thereof respectfully show the Court as follows: : 

I. THE PROCEEDINGS BELOW 

1. Petitioners are minority stockholders of Universal Marion 
Corporation, formerly known as Capital Transit Compan} » a corpora- 
tion organized and existing under the laws of the District of Columbia, 
with its principal office in the Colorado Building, Washington, D.C. 
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On October Il, 1957, petitioners filed a stockholders’ derivative action 
in the United States District Court for the District of Columbia, desig- 
nated as Civil Action No. 2553-57, against the said corporation, its 
officers and directors (to wit: James Mullaney, E. B. Gerbert, E. 
Cleveland Giddings, Alexander Rittmaster, and Martin Segal) and its 
controlling stockholders (to wit: Louis E. Wolfson, Saul Wolfson, Sam 
W. Wolfson, Cecil Wolfson, Nathan Wolfson, hereinafter referred to 
as the Wolfson interests). Petitioners' Complaint, a copy of which 
is attached hereto as Exhibit I (p.1a)l/ , sought an adjudication as to 
the propriety of the actions of the officers and directors in entering 
into a series of transactions involving approximately $9,000,000 of 
the Corporation's capital: The first of the alleged improprieties in- 
_ volved the purchase by the Corporation of a block of 250,000 shares 
of the stock of Merritt-Chapman & Scott Corporation, a corporation 
owned and controlled by the Wolfson interests, at a substantial premium 
over its market price on January 1, and July 1, 1957, the dates of the 
respective purchase agreements. The second, involved the acquisition ~ 
by the Corporation of the assets of Southern Pipe and Supply Company , 
also owned and controlled by the Wolfson interests, in exchange for 
171,300 shares of Universal Marion stock issued to the Wolfsons at a 
substantial discount below the market price on July 15, 1957, the date 
of the acquisition agreement. The Complaint alleged that all of the 
foregoing agreements were negotiated by the defendant officers and 
directors for the benefit of themselves and the controlling Wolfson in- 
terests and to the detriment of the petitioners and the other public 
stockholders of Universal Marion Corporation. Answers have been 
filed by the defendant Universal Marion Corporation and by the de- 
fendants Mullaney, Rittmaster, Gerbert, Segal, and Giddings, all of 


Y Copies of the relevant pleadings from the record below, designated 


herein as Exhibits I through IX, have been incorporated in the Appendix 
to this Petition wherein the pages are numbered consecutively from la 
to 44a. All citations to pages followed by the letter "a", therefore, 
refer to the Appendix. 
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the Corporation's officers and directors, admitting the terms of the 
challenged transactions but denying impropriety on the part of the of- 


ficers and directors in entering into them. A copy of Answer of de- 
fendant Universal Marion is attached hereto as Exhibit II (p.9a). The 
Answers filed by the defendant officers and directors are substantially 


the same. | 

2. After the filing of their Complaint on October ll, 1957 peti- 
tioners diligently moved their case forward for trial before the District 
Court by: (1) Obtaining service of process upon the defendant Corpora- 
tion and all of the defendant officers and directors with the aid of a spe- 
cial process server appointed by Order of the District Court (See Dis- 
trict Court's docket entries, attached hereto as Exhibit II, p.13a);_ 
(2) By extensive discovery proceedings obtained on Orders of the Dis- 
trict Court entered after numerous contested motions and proceedings 
(Exhibit I, pp.13a-l5a); (3) By successfully moving the District Court 
on July 23, 1958, over defendants’ strenuous opposition, to Order that 
the case be calendared as to the said defendants who had theretofore 
been served (Exhibit III, p.14a); (4) By successfully resisting defend- 
ants' efforts to have the New York State Supreme Court hold petitioners 
in contempt of a consolidation order of that court for proceeding with 
the prosecution of their action in this District in spite of the fact that 
they had never been given notice of the said Order and had never been 
party to the proceeding in which it was entered (See Affidavit of Milton 
M. Gottesman, submitted in Opposition to Defendants' Motion to Stay 
in the Court below, and attached hereto as Exhibit V, p.25a); (5) By 
advising the District Court at its Calendar Call of November 21, 1958 
that petitioners had completed their discovery and were ready for pre- 
trial (Exhibit V, p.25a). | 

3. On November 20, 1958 after receipt from the Clerk's Office 
of a notice to appear at the aforesaid Calendar Call, the defendants 
filed a Motion to Stay the action below pending the disposition of an ac- 
tion in the Supreme Court for the State of New York, County of New 
York, entitled Esposito v. Segal, et al., Index No. 13605-57. (A copy 








52 

of the defendants’ Motion and the supporting Affidavit of Edmund L. 
Jones, Esquire, their attorney, is attached hereto as Exhibit IV, p.16a). 
The grounds for the defendants’ Motion were as follows: (1) that the 
_ New York action involved substantially the same issues as the District 
of Columbia action sought to be stayed; (2) that two of the plaintiffs 
in the New York action filed their Complaints approximately four weeks 
earlier than the date on which petitioners filed their Complaint in the 
District Court here; (3) that Louis E. Wolfson had appeared in the 
New York action whereas he has not appeared or accepted service in 
this District; | and (4) that defendants want to avoid a multiplicity of 
actions. 

4. In response to the defendants’ Motion, petitioners submitted 
a Memorandum of Points and Authorities and an Affidavit of Milton M. 
Gottesman, one of their attorneys, (a copy of which is attached hereto 
as Exhibit V, p.20a) showing the District Judge: (1) that whereas the 
New York Complaint involves similar subject matter, the plaintiffs 


therein are seeking different relief against different parties than peti- 
tioners are seeking in the Court below and that the interests of the pe- 
titioners and the other public stockholders of Universal Marion Cor- 


poration as a class would not be adequately protected by a trial in the 
New York action; (2) that the petitioners made demand on the Corpora- 
tion by written notice of the alleged wrongdoing before filing their ac- 
tion below and before the date on which any of the New York complaints 
_ were filed, whereas the New York plaintiffs filed their actions without 
making prior notice or demand on the Corporation and without waiting 
for the consummation of the Southern Pipe Agreement; (3) that peti- 
tioners have completed extensive discovery andtheir case below is 
ready for trial whereas the docket in the New York action shows that 
that case is not ready for trial and that the New York plaintiffs have 
done nothing to move their case forward since the filing of their Con- 
solidated Complaint; (4) that although all of the circumstances on 
which defendants relied existed at the time of the filing of their Answer 
below, they waited until petitioners had prepared their case for trial 
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| 
before filing their Motion to Stay; (5) that the United States District 
Court for the District of Columbia is the proper forum for adjudicating 
the rights of stockholders of a District of Columbia corporation arising 


out of transactions consummated in the District of Columbia under Dis- 
| 


trict of Columbia law; and (6) that if defendants were genuinely con- 
cerned over a multiplicity of actions, they should have moved to stay 
the action in the foreign jurisdiction, not the action here where the 
Corporation is domiciled, and that their tactics of delay and obstruc- 
tion in the only case that is being vigorously prosecuted, indicate that 
their real motive in seeking this stay was to avoid an adjudication in 
any court on the merits of their conduct as fiduciaries to i stock- 





holders of Universal Marion Corporation. 
5. On December 1, 1958, defendants' Motion to stay was heard 
and granted, without Opinion, by the Honorable Edward A. Tamm, a 
Judge of the United States District Court for the District of Columbia, 
the respondent herein. A transcript of the Judge's ruling from the 
bench is attached hereto as Exhibit VI (p.39a). On December 5, 1958, 
the District Judge entered an Order (copy of which is attached hereto 
as Exhibit VII, p.4la) staying this action pending the determination of 
the New York case, provided that the petitioners may file Motion to 
vacate the said Order if within six months, the New York action has 
not proceeded to the point of trial. The Order was entered without 
prejudice to petitioners' right to seek to recover counsel fees from the 





defendants. for legal services rendered by their counsel subsequent to 
the filing of defendants' Answer and prior to the filing of defendants' 
Motion to Stay. But the District Judge refused to set forth as findings 
(either by Opinion or by a recital in his Order) the circumstances on 
which such an award could be based, i.e. defendants’ having waited 
until petitioners had prepared their case for trial before seeking this 
Stay. On December 9, 1958, petitioners moved the District Judge for 
leave to file an interlocutory appeal from the aforesaid Stay Order of 
December 5, 1958, under Public Law 919, enacted September 2, 1958 


but the Court refused to certify that a controlling question of law was 
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involved as to which there is substantial ground for difference of opin- 
ion or that such an appeal would expedite the ultimate termination of 
this litigation. A copy of petitioners' said Motion is attached hereto 
as Exhibit VIII (p.43a) and the District Judge's Order of December 17, 
1958 denying the said Motion is attached hereto as Exhibit IX (p. 44a). 


Il. THE REASONS WHY THIS PETITION SHOULD BE GRANTED ‘ 


A. It ISWELL SETTLED THAT A PETITION FOR WRIT OF MANDAMUS « 
WILL LIE TO REVIEW A STAY ORDER IMPROPERLY ENTERED 
AND TO DIRECT A LOWER FEDERAL COURT TO DECIDE A 
PENDING CAUSE. 


The availability of a Writ of Mandamus for reviewing the action 
of a District Judge in staying a pending proceeding was established by 
the United States Supreme Court in the leading case of McClellan v. 
Carland, 217 U.S. 268, 30S. Ct. 501, 54 L.Ed. 762 (1910). In that 
case, the District Court had stayed an action against an executor to 
determine the heirs of a decedent's estate, pending final determination 
of a suit in the state court involving the same issue. The Supreme 


Court held that the District Court "practically turned the case over for 
determination to the state court", that "it had no authority to do this 
and that the Circuit Court of Appeals upon the record before it, should 
have issued the Writ of Mandamus to require the [ District] judge. . . 
to show cause why he did not proceed to hear and determine the case". 
30 S.Ct. 501, 505. 

Although this Court has not had previous occasion to entertain 


a Petition for Writ of Mandamus to review a District Court Order stay- 
ing an action here pending the disposition of an action in another juris- 
diction, it has granted review by way of mandamus of an interlocutory 
order transferring a case to another jurisdiction under Section 1404(a) 
of the Judicial Code, 28 USC 81404(a). In Wiren v. Paramount Pictures 
and Wiren v. Laws, 194 F.2d 873 (D.C.Cir., 1951), this Court noted 
that the question of review of an interlocutory order by mandamus was 
one of first impression in this Circuit. Relying on the concensus of 
decisions in other circuits, however, the Court decided that the Writ 
should issue in aid of its appellate jurisdiction where the grounds for 
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transferring the case elsewhere were insufficient to support the Order 
| 


and where the District Court had abused its discretion in ordering the 
case transferred. It is interesting to note, however, that although the 
Court held that it had jurisdiction to review the District Court's Order 
on a Petition for Mandamus, it found it unnecessary to actually issue 
the Writ because it assumed "that the respondent | District Judge] will 
act in accordance with the expressed view of this opinion and so. . . 
the Writ sought need not issue". 194 F.2d 873, 875. 

The same procedure was followed by the Court of Appeals for 
the Second Circuit in overruling an Order of the District Court stay- 
ing an action in the Southern District of New York pending the disposi- 
tion of an action raising similar issues in the New York State Court. 
The Court founded its jurisdiction to review the stay order on its power 
to issue a Writ of Mandamus, but ordered that the Writ itself should 
not be issued unless the District Court failed to vacate the order within 
thirty days of the Court of Appeals Opinion. Lyons v. Westinghouse 
Electric Corp.; Lyons v. Walsh, 222 F.2d 184 (2nd Cir., 1955). 

The Order staying the action below pending disposition of the 
action in the New York State Court, like a transfer under Section 
1404(a) is an interlocutory order not reviewable on appeal. Such a 
stay, however, has the de facto, if not the de jure, effect of divesting 
this Court of its ultimate appellate jurisdiction unless such jurisdic- 
tion is assumed atthe:time the stay is entered under this Court's power 
to issue a Writ of Mandamus. In this respect, it is also like a trans- 
fer order. As stated by this Court in Wiren v. Laws, supra: 


"If we were to hold even unauthorized orders of transfer to 
lie beyond our control, the effect would be to deprive liti- 
gants of forums to which they are entitled. The only appeal- 
able order which would ultimately issue in the wake of such 
a disclaimer on our part would then be in the forum to which 
the cause had been transferred and perhaps only after the 
case had been disposed of on the merits. . . . Neither 

the statute nor the cases require such a result. We hold that 
an order of transfer pursuant to 28 USC .404(a) may be re- 
viewed in the light of the criteria customarily associated 
with mandamus and similar remedies." 194 F.2d 873, 874. 
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The Court of Appeals for the Second Circuit in an opinion by 
Judge Learned Hand has applied the same reasoning in granting review 
by way Of mandamus of an order staying a stockholders’ derivative ac- 
tion in the Southern District of New York pending the disposition of an 
action between the same parties in the New York State Court. In 
Mottolese v. Kaufman, 176 F.2d 301 (2nd Cir. , 1949), Judge Hand 
analyzed the effect of a stay order in the District Court as follows: 


"| a] judgment in the state court action, if not an absolute bar 

in this action, would at least be an estoppel as to the controlling 
issues.. Therefore, although the District Court - and we on ap- 
peal - would not formally lose jurisdiction over the case, it 
would come to us already decided in substance. Only by a pres- 
ent review of the order can that consequence be avoided; and the 
writ is necessary to our appellate jurisdiction which otherwise 
may be defeated". F. ~ » €mphasis added). 


See also P. Beiersdorf & Co., Inc. v. McGohey, 187 F.2d 14 (2nd 
Cir., 1951). 

It is submitted, therefore, that under the controlling authority 
of the Supreme Court, under the decisions of the other circuits in 
stockholders' ‘derivative actions and under the principles enunciated 
by this Court, petitioners have properly invoked this Court's jurisdic- 
tion under Section 1651(a) of the Judicial Code, 28 USC 8165l(a), and 
this Court should review the District Judge's Stay Order of December 
5, 1958. The discussion which follows, demonstrates that the said 
Order was contrary to law and equity and that the action below should 
be allowed to proceed to trial on its merits. 


B. THE DISTRICT JUDGE'S ACTION IN STAYING THIS CASE IN 
THE HOPE THAT THE ISSUES WHICH IT RAISES MIGHT EVEN- 


TUALLY BE TRIED OR OTHERWISE DISPOSED OF BY THE NEW . 


YORK SUPREME COURT, CONSTITUTES AN ABDICATION OF 
THE POWER AND DUTY OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA TO ADJUDICATE 
CONTROVERSIES INVOLVING THE INTERNAL MANAGEMENT 
OF DISTRICT OF COLUMBIA CORPORATIONS. 


In the Mottolese case, supra, the 2nd Circuit affirmed the stay 
subject to certain modifications for the protection of the plaintiff 
stockholders. (See below p.21). That case, however, like all of the 
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authorities cited by the defendants in support of their Motion to Stay 


below, involved the accommodation between a federal District Court 
in the exercise of its diversity jurisdiction and the state court sitting 





within its District. In diversity cases, a federal court has discretion 
under special circumstances to decline to exercise its jurisdiction 
"because a proper regard for the autonomy of the states makes that 
course desirable". Mottolese v. Kaufman, supra, 176 F.2d 301, 302. 
In diversity cases, federal courts are governed by the long- 
standing policy which confers upon the state courts the special respon- 
sibility for dealing with intra-corporate disputes between the officers 
of a corporation and its stockholders for whose benefit they are, or 
are not, acting. As stated by Schreiber v. Jacobs, 121 F.Supp 610 (E. 
D. Mich., 1953) cited by the defendants in support of their Motion be- 


low: 





"It has long been accepted practice for the federal courts to 
relinquish their jurisdiction in favor of the state courts where 
its exercise would involve control of or interference with the 
internal affairs of a domestic corporation of the state. " 


121 F.Supp 610, 615. Citing Com. of Pennsylvania v. Williams, 294 
U.S. 176, 185, 55 S.Ct. 380, 385. : 

It is clear, however, that this discretionary limitation on federal 
diversity jurisdiction is not applicable to the Court below in the instant 
case brought under its local District of Columbia jurisdiction. The 
United States District Court for the District of Columbia! is the only 
court charged with the responsibility for surveillance over the fiduci- 
ary conduct of the officers and directors of corporations created by 
the District of Columbia. Unlike the other federal courts, the Court 
below has no state court sitting within its territory to which it can de- 
fer on matters affecting the internal affairs of District of Columbia 
corporations. Hence, the considerations which have impelled the 
United States District Court for the Southern District of New York to 
stay corporate litigation in favor of the Supreme Court of the State of 
New York, are therefore, not operative in this case. | 
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If preventing a multiplicity of suits was the defendants" objective, 
‘a proper regard of the jurisdiction of the District of Columbia over its 
own corporations required that the New York case be made to await the 
disposition of the action in this District. As stated by the United States 
Supreme Court in Rogers v. Guaranty Trust Co.: "[i]t has long been 
settled doctrine that a court - state or federal - sitting in one state 

‘will, as a general rule, decline to interfere with, or control, by in- 
junction or otherwise, the management of the internal affairs of a cor- 
poration organized under the laws of another state, but will leave con- 
troversies as to such matters to the courts of the state of domicile." 
288 U.S. 123, 130, 53 S.Ct. 295, 297 (1933). Consistent with this prin- 
ciple, this Court has dismissed stockholders' actions where the relief 
sought would have required it to interfere with the regulation of the in- 
ternal affairs of a foreign corporation. Beasley v. Mutual Housing Co., 
39 F.2d 290 (D.C.Cir., 1930); see also Maccarone v. Big Sign Shop, 
41 F.2d 567 (D.C.Cir., 1930). By the same principle, the Court below 
should have insisted that the defendants seek their stay in the New York 
Court. 

In Mayflower Hotel Stockholders' Protective Committee v. May- 
flower Hotel Corporation, 193 F.2d 666 (D.C.Cir. , 1951) this Court re- 
cently reaffirmed the general rule that where "the action involves to 
some extent the internal affairs of a corporation. . . the courts of 
another jurisdiction will not ordinarily interfere". 193 F.2d 663,668. 
There, however, the Court made an exception to the general rule and 
decided the case in this District because the objection to this forum was 
not raised until after the Court had decided the merits of a prior appeal 
in the same case. 173 F.2d 416. It will also be noted that the hotel 


which was the subject of the dispute in the Mayflower case was located 
in the District of Columbia and that the transactions challenged therein 
were consummated in this District. 

In the case at bar, not only is the defendant corporation domiciled 
in this District, but the unlawful Southern Pipe Agreement was consum- 
mated here, the meetings at which it was authorized were held here, 
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and the principal office, the books and the records of the defendant 
Corporation are all located in the District of Columbia. The State of 


New York on the other hand has no connection with the subject matter 
of this case. There is no explanation for the defendants’ preference 
for the New York forum and their desire to Stay the action below ra¢h- 
er than the one in New York, except for the fact that the New York ac- 
tion has not been vigorously prosecuted and the fact that in the New 
York Courts they are not subject to Rule 23(c) or the broad sapere 
of Rules 26 to 37 of the Federal Rules. 
The case at bar is apparently the first instance where a Court of 





this District has refused to try issues of corporate mismanagement 
where the corporation is domiciled here and where the alleged breach 
of trust was perpetrated here in this District. Nevertheless, in spite 
of its sweeping effect and unprecedented nature, the Stay below was is- 
sued from the bench without Opinion and without findings to support it. 
Aside from a passing reference to the filing date of the New York ac- 
tion, the only indication we have of the reasoning which prompted the ° 
District Judge to grant this Stay, was his statement from the bench that 
as a matter of judicial administration, the District Court should not try 
cases in which disposition may be made on the merits elsewhere. (Ex- 
hibit VI, p.39a) 

Under the decisions of the United States Supreme Court, however, 
the administrative convenience of the Court is not a justifiable reason 
for staying a pending action. In the leading case of Landis v. North 
American Co., the Supreme Court, in an Opinion by Mr. Justice Car- 
dozo, held: ! 


"The suppliant for a stay must make out a clear case of hardship 
or inequity in being required to go forward, if there|is even a 

fair possibility that the stay for which he prays will work damage . 
to someone else. Only in rare circumstances will a litigant in 

one cause be compelled to stand aside while the ee in another 

_ settles the rule of law that will define the rights of bo 


299 U.S. 248, 255, 57 S.Ct. 163, 166, 81 L.Ed. 153 (1936). 
If the administrative convenience of the District Court rather than the 
special equities presented by the moving party in the particular case 
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were the determining factor, stays would not be the rare exception, 
but the rule. 

A case seeking an adjudication of the rights of stockholders of a 
District of Columbia corporation for breach of the fiduciary obligation 
of its officers in violation of District of Columbia law, should properly 
be heard and decided by the United States District Court for the District 
of Columbia. The District Judge's denial, for reasons of judicial ad- 
ministration, of the petitioning stockholders’ right to a trial on the 
merits of their claims in this District constitutes an arbitrary and un- 
authorized abdication of the District Court's judicial power and respon- 
sibility. 


C. IT IS OFFENSIVE TO EQUITY AND PUBLIC POLICY TO ALLOW 
CORPORATE OFFICERS WHOSE ACTIONS HAVE BEEN CHALLENG 
BY STOCKHOLDERS IN TWO JURISDICTIONS TO SIT BACK FOR 
OVER A YEAR UNTIL IT DEVELOPS WHICH OF THE ACTIONS IS 
IN DANGER OF COMING TO TRIAL, AND THEN TO STAY THE 
CASE WHICH HAS BEEN VIGOROUSLY PROSECUTED IN FAVOR 
OF THE CASE WHICH HAS REMAINED DORMANT. 


(1) The staying of an action that is ready for trial on motion of 
the defendants filed more than a year after the issue was 
joined, is offensive to the policy of Rule 12(b) and the prin- 
ciple that equity will not aid a party who sleeps on his rights. 


If, as the defendants claim, the filing of the New York action less 
than a month before the action in the Court below gave them the right to 
stay this case pending the disposition of the New York case, they had 
the duty te assert that supposed right promptly after the filing of the 
Complaint herein. Both under fundamental principles of equity juris- 
prudence and under the policy of Rule 12(b) of the Federal Rules of Civ- 
il Procedure, the defendants should have raised this point, if they were 
going to make it at all, at the time they filed their Answer. Although 
the pendency of another action elsewhere is not one of the defenses 
specifically enumerated under Rule 12(b), it is the kind of objection for- 
merly raised by plea in abatement, which the Rule was intended to cover. 
The defendants’ claim that the United States District Court for the Dis- 
trict of Columbia was not an appropriate forum in which to try this case 
is similar to an objection to venue. Cf. Mottolese v. Kaufman, supra, 


" 
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176 F.2d 301, 303. And the defense of improper venue is waived unless 





it is interposed by motion made before pleading under Rule 12(b) or by 
answer or reply (Rule 12(h)). ; | 

Whether or not Rule 12 is strictly applicable to a motion to stay, 
however, the defendants were estopped as a matter of equity, to object 
to the appropriateness of the District of Columbia as a forum for try- 
ing this action after a year had elapsed during which the parties had en- 
gaged in many contested motions and plaintiffs had completed extensive 
discovery proceedings in preparation for trial. The inequity of enter- 
taining a motion of this kind after the plaintiff had made a ‘substantial 
expenditure of time and effort in preparing his case for trial, is well 
documented by the District Court's docket below. (Exhibit I, p.12a; 

see also Exhibit V, p.20a). 





(2) The District Judge's Order granting defendants’ ‘Motion to 
Stay condones a flagrant abuse of dilatory tactics and emas- 
culates the stockholders' derivative action as an effective 
remedy for corporate mismanagement in this District. 

The reason for the defendants' delay in filing their motion is all 
too apparent. During the year following the filing of petitioners' action, 
the defendants deliberately waited until they could determine which ac- 
tion - the New York or the District of Columbia case - presented the 
real threat of a trial on the merits. During this period, defendants 





played the two actions off, one against the other, as served their dila- 
tory purposes. “When it developed that the New York plaintiffs were 
taking no further action to move their case ahead for trial after the 
filing of their Consolidated Complaint (Exhibit V,p.27a), and when it 
further developed that petitioners herein were prepared to answer 
"ready for trial" at the District Court's Calendar Call of November 
2lst, defendants filed their Motion to Stay on November 20, 1958 (Ex- 
hibit V, p.25a). 


Under the precedent established by this case, overreaching cor- 


porate fiduciaries anticipating the possibility that they may be called 
to account by their stockholders, could have a ey suit started in 
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a state court not bound by the safeguards of Rule 23 or the liberal dis- 
covery of Rules 26 to 37. Under the decision below, the action could 
be filed before their vulnerable transactions were consummated or dis- 
closed to the public stockholders? / and thereafter, the priority so ob- © 


tained could be relied on to defeat all bona fide stockholders’ suits in 
' which their conduct was subsequently challenged. 3/ 


2/ Note that the New York action was commenced before the consumma- 


tion of the Southern Pipe Agreement and without prior notice to the Cor- 
poration. The New York complaint, however, followed by several days 
the letter of Julius H. Reiter, petitioner herein, calling attention to 

the alleged wrongdoing and making demand on the Corporation for ap- 
propriate corrective action. (Exhibit V, pp. 25a-26a) 


3/ See Dresdner v. Goldman Sachs Trading Corporation, 269 NYS 360, 


240 App. Div. 242 (1934) where the Appellate Division of the New York 


Supreme Court observed: 


"[ t]he first action brought by a stockholder furnishes no adequate 
security: that other stockholders will be assured of a complete 
remedy. . . . It would be very easy for offending officers -. 
and directors to obtain a friendly stockholder to begin an action 
and to suppress all information on the subject. The defendants 
and not the stockholders would then be in control of the litigation. 
If the doctrine here advocated by the defendants prevails, all other 
stockholders are prevented from bringing actions in good faith, 
unless to their already great difficulties, to which we have refer- 
red, they must have added the duty of establishing by proof that 
the first action is in fact collusive. If other stockholders without 
intervention rely on the first action to furnish a remedy to all, 
then it may be permitted to drag along until the statute of limita- 
tions has run and be discontinued on a private settlement or other- 
wise; and other stockholders will be left remediless. There 
should be some measure of certainty that the original action will 
be prosecuted to judgment, or at least that all diligent stockholders 
will share in a settlement before a second action is stayed or 
dismissed in exercise of judicial discretion." 


These dangers, inherent in the stay below, were among the reasons 
which prompted the promulgation of Rule 23 of the Federal Rules of 
Civil Procedure. Nevertheless, the action of the District Judge opens 
the door anew to this sort of abuse, at least where District of Columbia 
corporations are concerned. 
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The defendants’ Motion to Stay was only the last of a series of 


maneuvers to harass and obstruct the petitioners and to prevent them 
from going to trial on the merits of the issues raised by their Complaint. 
Before seeking the aid of the Court below in their efforts to block an 
adjudication of this case, they first tried to use the New York case as 
an instrument for intimidating the petitioners herein from proceeding 
with the prosecution of this action. They invented a legally unsupport- 





able construction of the New York Court's Order consolidating the ac- 
tions before it, and seized upon this distortion as a basis for threaten- 
ing letters sent by defendants' New York counsel directly to the plain- 
tiff below without copies to their counsel of record. = 4/ (Exhibit V,?p. 
24a) When this in terrorem tactic failed to produce the desired result, 
defendants obtained an ex parte Order from a judge of the New York 
Court, compelling the plaintiffs in this District to show cause why they 
should not be cited in contempt of that Court. Although that proceeding 
was subsequently dismissed, it served defendants' purpose of harassing 
and obstructing these plaintiffs since they were compelled to retain New 
York counsel and submit an Affidavit and Memorandum of Law in order 
to expose the specious nature of defendants' representations to that 
Court. In their Motion to Cite the plaintiffs below in Contempt, New 
York counsel for the defendants asked the New York Court to construe 
its prior Consolidation Order as an injunction against the prosecution 
of petitioners’ action in this District and to cite the petitioners, plain- 
tiffs below, in contempt thereof notwithstanding the fact that petitioners 
had never been party to the proceeding in which that Order was entered 





4/Cf. Article 9 of the Canons of Professional Ethics of the American 
Bar Association: 


"A lawyer should not in any way communicate upon the subject 

of controversy with a party represented by counsel; much less 
should he undertake to negotiate or compromise the matter with 
him, but should deal only with his counsel. It is incumbent upon 
the lawyer most particularly to avoid everything that may tend to 
mislead a party not represented by counsel, and he should not un- 
dertake to advise him as to the law." | 
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and notwithstanding the fact that they had never been given notice of its 
proposed entry or an opportunity to be heard in opposition thereto (Ex- 
hibit V, p.25a). The New York Court denied the defendants’ Motion on 
the ground that it could not interfere with the prosecution of the action 
in this District by the plaintiffs below. 

When the New York Court refused to aid them in their dilatory 
strategy, the defendants invoked the assistance of the District Court 
here with the filing of their Motion to Stay. Although the foregoing 
record of obstruction and harassment was set forth in Counsel's Affi- 
davit filed below (Exhibit V, pp.23a-25a), the District Judge neverthe- 
less entered the Stay sought by the defendants. Although it is fundamen- 
tal that he who seeks equity must do equity, the Judge rewarded the de- 
fendants for their dilatory tactics and penalized the plaintiffs and their 
counsel for their efforts in diligently asserting the rights of the stock- 
holders as a class. 

The District of Columbia cannot deny the protection of its courts 
and its laws to the stockholders of corporations which it creates. This 
Court has consistently imposed the highest standards of fiduciary con- 
duct on the management of corporations domiciled in this District. It 
cannot allow the District Court to undermine that policy indirectly by 
depriving injured stockholders of an effective remedy in its courts. 

Yet if the District Judge's Order is not reversed, the devastating abuse 
of dilatory tactics which it condones and encourages will emasculate 
the stockholders’ derivative action as an effective remedy for corporate 
ills in this District. 


D. IIS AN ABUSE OF JUDICIAL DISCRETION TO STAY A STOCK- 
HOLDERS’ SUIT WHERE THERE HAS BEEN NO SHOWING OF 
HARDSHIP OR INEQUITY IN ALLOWING THE ACTION TO PRO- 
CEED TO TRIAL AND WHERE THE STAY WILL PREJUDICE 
THE RIGHTS OF THE PLAINTIFFS AND THEIR COUNSEL. 


As pointed out under heading B., pp. 9-13 hereinabove, the duty 
of the United States District Court for the District of Columbia to hear 
and decide controversies over the internal management of District of 
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Columbia corporations is dispositive of this case. But aren under the 
cases in which other District Courts, in the exercise of their diversity 
jurisdiction, have considered motions to stay stockholders! derivative 
actions, the stay below constitutes an abuse of judicial discretion. 
Motions to stay stockholders’ derivative actions in other federal 
District Courts in favor of actions pending in state courts, have gener- 
ally been denied for lack of the necessary showing by the defendant of 


hardship or inequity required by the Supreme Court in Landis v. North 





American Co., supra. See Montro Corp. v. Prindle, 105 F. Supp 460 
(1952 $.D.N.Y.); Palumbo v. Electric Bond and Share Corp., 52 F. 
Supp 93; Ratner v. Paramount Pictures, 46 F.Supp 339; and Ermen- 
trout v. Commonwealth Oil Co., 220 F.2d 527 (1955). 
In the rare instances where a defendant has made the necessary 
showing of "positive reasons why the federal action should not be al- 





lowed to proceed", stays have been entered. Mottolese Vv. Kaufman, 

. supra, 176 F.2d 301, 303, See also Schwartz v. Kaufman, 46 F.Supp 
319 (1940); Brendle v. Smith, 46 F.Supp 522; and Schreiber v. Jacobs, 
121 F.Supp 610 (D.C. Mich. , 1953). In no case, however, has a court 
stayed an action that was ready for trial to await the disposition of an 
action pending elsewhere that was not ready; and in no case, has a 
court granted a stay without supporting findings that the stay would not 
prejudice the rights of plaintiffs, their attorneys, or the interests of 
the stockholders as a class. 


(1) There is no precedent for staying a stockholders’ action 
that is ready for trial to await the outcome of a case 
which has not proceeded beyond the pleading sk in 
another jurisdiction. 





In considering a Motion to Stay a stockholders' suit as dis- 
position of an action by other stockholders in another court, the deter- 
mining factor under the reported decisions, is not which action was 
filed first, but which action will be reached for trial first.: In Ratner v. 
Paramount Pictures, Inc. , supra, the Court denied the stay sought by 
the defendants despite the earlier filing date of the state court action by 
other stockholders because: 4 : 
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"While it is true that the determination of the state court action 
would resolve the issues involved herein, no compelling reason 
has been advanced by the defendants for the granting of their mo- 
tion. The plaintiff is entitled to the advantages given a litigant in 
the federal court through discovery proceedings. It does not ap- 
pear that the state court action is likely to be reached for trial 
before this action. . . ." 


46 F.Supp 339, 340. Montro Corp. v. Prindle, supra, denied a stay 

of a stockholders' suit in the Southern District of New York, notwith- 
standing the facti that an action had been filed by other stockholders in the 
New York State Court five months earlier. Relying on Landis v. North 
American Co., supra, the Court held: "Balancing the possible inconven- 
iences involved, against plaintiffs' right to select a federal forum, I do not 
find that the suppliant in this case has made out 'a clear case of hardship 
or inequity in being required to go forward’ in this Court." 105 F.Supp 
460, 465. And in Palumbo v. Electric Bond and Share Corp., supra, 
Judge Rifkind denied a stay pending the disposition of an earlier state 
court action by other stockholders because the state suit was manifestly 
lacking in that diligent prosecution which this court has held to be one of 
the conditions precedent to a stay of an action in this court", citing his 
own opinion in Brendle v. Smith, supra. 

In the rare instances where stays have been granted by federal 
courts in favor of actions brought in the state courts within the same Dis- 
trict, it will be observed that the District Court in each case made findings 
that the state court action would be reached for trial before the federal ac- 
tion. In Mottolese v. Kaufman, supra, Judge Hand took judicial notice of 
the fact that the action pending in the New York State Court for over a 
year, would be reached for trial before the action in the Southern District. 
of New York. 176 F.2d 301, 303. In Schwartz v. Kaufman, the District 
Judge noted that when the federal suit was filed, ''tmany motions had been 
made and decided" in the state court action and that the latter "will be 
ready for trial early this year". 46 F.Supp 318. The Brendle action was 
filed on January 30, 1942, at which time the New York Supreme Court 
suit, pending since April 1941, had been noticed for trial for the March 
1942 term. 46 F.Supp 522. None of these decisions turned on the bare 


ey 
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chronology of the filing dates of the complaints in the state and federal 
actions. The determining factor was which case was further advanced for 
trial. : 
In the case at bar, the record before the District Court shows 
that petitioners herein gave notice of the alleged wrongdoing to the defend- 
ant Corporation prior to the filing date of the New York action; that when 
they filed their Complaint below, petitioners had no knowledge that an ac- 
tion had been filed by other stockholders in the New York Supreme Court; 
that defendants did not advise them or the Court below of the pendency of 
the New York action at that time; and that petitioners had completed their 





discovery and had answered ready for trial at the Call of the Calendar by 
the time defendants’ Motion to Stay was ultimately filed. (Exhibit V, pp. 
26a-27a). Under the new calendar system of the District Court, the ac- 
tion below could have been reached for trial in approximately four months’ 
time.2/ On the other hand, in spite of the fact that the New York action 
was filed before petitioners’ action in this court, the plaintiffs therein did 
nothing to prepare their case for trial and at the time of the filing of de- 
fendants' Motion to Stay below, the New York case had not progressed be- 
yond the pleading stage. (Exhibit V, p.27a). ! 

The action of the Court below in staying a case that is prepared 
and ready for trial in this jurisdiction to await the outcome of a case in 
another court that is still at the pleading stage is therefore contrary to 


the case law on which the defendants themselves relied. 


(2) There is no authority for staying a stockholders’ action in 
the absence of a finding by the Court that the entry of the 
stay will not prejudice the rights of the plaintiffs, their at- 
torneys, or the interests of the stockholders a5 a class. 





In each of the diversity cases in which stays have been granted, 
the Court made findings that the interests of the plaintiff stockholders 


5) See announcement by Chief Judge Letts that "civil damage cases can 


go to trial within four months after the attorneys indicate they are ready". 
Washington Post-Times Herald, December 17, 1958, p. D-12. 
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Would not be prejudiced by the stay. In the Mottolese case, the District 
Court action was brought by the same attorneys who represented a ma- 
jority of the plaintiffs in the state court so that there was no question in 
that case of the interests of the federal court plaintiffs not being ade- 
quately protected by the plaintiffs in the state action. The only osten- 
sible reason for the institution of the federal court action in the first 
instance was the availability of broader discovery procedures under the 
Federal Rules than could be had under New York procedure. On review 
of the District Court's stay order by way of mandamus, the Court of 
Appeals held that the order below should be modified so as to allow the 
plaintiffs to proceed with their discovery in the federal action notwith- 
standing the stay, and to render admissible in the state court action 
the evidence obtained on discovery under the Federal Rules. Hence the 
principal purpose served by t:he federal action was achieved by the terms 


of the appellate court's modification of the District Court's stay order. 
In Schwartz v. Kaufman, the Court found that the state court action 


was being diligently prosecuted and that the entry of the stay "will in no 
way prejudice the plaintiff" in the federal action. 46 F.Supp 319. In 
Brendle v. Smith,the Court found that the state court action afforded an 
adequate remedy to the plaintiffs in the stayed action, 46 F.Supp 522, 
526. In Schreiber v. Jacobs, supra, the Court based its stay on the 
fact that the corporation itself had joined in bringing the action in the 
state court and that the interests of the corporation and its stockholders 
would not be served as well by a derivative action in the federal court, 
as by the direct action in the state court in which the corporation was 
itself an active plaintiff. 121 F.Supp 610. 

Unlike the stays in the foregoing cases which imposed no hardsh‘p 
or inequity on the plaintiffs, the stay of the action below not only preju- 
dices the rights of the petitioners, but it also penalizes their attorneys 
for having undertaken to effect a recovery for the stockholders as a 
class and having prepared this case for trial. 
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(a) The stay of the action below prejudices the rights of petitioners: 


The Affidavit filed on behalf of the plaintiffs in the Court below 
shows that the New York action was brought by different stockholders, 
represented by different attorneys, for the purpose of seeking different 
relief, and against different parties, than petitioners are seeking in 
their action below. (Exhibit V, p.26a) The Affidavit filed in support 
of Defendants' Motion by Edmund L. Jones, their counsel below, aver- 
red that in the Esposito action, "the same two transactions which form 
the basis of the District of Columbia stockholder s' action are asserted 
as a basis for similar relief to other stockholders in New York". (Ex- 
hibit IV, p.18a) The defendants did not, however, attach a copy of the 
Esposito Complaint as an exhibit to their Affidavit in support of their 
Motion to Stay and the District Judge did not ask to examine the plead- 
ings in the New York case before entering his Order staying this one 
to await its outcome. | 

Petitioners maintained in the Court below that their interests 
would not be adequately protected by ‘the New York action because of the 
needlessly broad scope of the issues raised by the plaintiffs therein and 
because of the impossible burden of proof which the New York plaintiffs 
have assumed (Memorandum of Points and Authorities in Opposition to 
Defendants' Motion to Stay). The New York Complaint seeks relief 
against eleven individuals and two corporations not joined or named as 
defendants below, arising out of an alleged conspiracy between these 
‘strangers to this proceeding and the officers and directors of Universal 
Marion Corporation. The petitioners, plaintiffs below, are seeking to 
hold the officers and directors themselves responsible for breach of 
their fiduciary obligation to the petitioners and the other public stock- 
holders of Universal Marion Corporation in causing the corporation to 
enter into these injurious transactions. The conspiracy theory of the 
New York action jeopardizes the clear and simple claim for breach of 
trust against the defendant officers and directors by encumbering it 
with claims against the other parties to these transactions who had no 
legal duty to the Universal Marion stockholders. Whatever rights the 
defendant officers and directors may have against the Savins, the 
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directors of Merritt-Chapman & Scott Corporation, Southern Pipe and 
Supply Company, and/or the Wolfsons, are of no concern to these plain- 
tiffs as representatives of Universal Marion's stockholders and these 
issues are not raised by petitioners’ action below. 

Hence the stay below deprives the petitioners of their right to a 
trial on the merits of a simple and well-founded action that is ready for 
trial in this District and compels them to stand aside while others over 
whom they have no control, try to establish in another court, a claim 
that is so broad and involves so many unnecessary parties and issues, 
that its chances for success are dubious to say the least. The Court 
granted the defendants this drastic relief without any examination of 
the pleadings in the New York case, and without findings resolving the 
issue of fact raised by the conflicting Affidavits filed by counsel for the 
respective parties below. 

(b) The stay below deprives petitioner's counsel of 
_ their equity in this case. 

Aside from the injury done to the petitioners, the tremendous in- 
vestment of time and effort which their counsel have made in this action 
is alsowiped out by the District Judge's Stay Order. Although petitioners’ 
counsel moved ahead with all diligence in preparing the case for trial, 
they are now deprived of the opportunity on which they relied in under- 
taking this cause, of effecting the recovery of a fund from which they 
can be compensated, 8/ 


6/In the Mottolese case, there could be no prejudice to the attorneys 
for the District Court plaintiffs in granting the stay because they were 
the same as the attorneys for a majority of the plaintiffs in the state 
court. And in each of the instances where stays have been entered, the 
motions were made promptly after the filing of the action in the District 
Court and before counsel for the plaintiffs had made any substantial in- 
vestment in the case. 





ce | 
Instead, unknown attorneys in a foreign jurisdiction who had done noth- 


ing to prepare for trial as of the date of defendants’ Motion below, are 
to be entrusted withthe job of redressing the wrongs perpetrated by the 
defendant officers and directors under District of Columbia law. 
Because the defendants waited until counsel had prepared the case 
for trial before seeking this stay, the order below was made without 
prejudice to counsel's right to seek (in another proceeding before anoth- 
er judge) to recover counsel fees from the defendants for legal services 
rendered in prosecut ing this action subsequent to the filing of Universal 
Marion's answer and prior to the filing of defendants' Motion to Stay. 
However, the Court refused to make the necessary finding on which such 
an award could be predicated. Counsel requested the District Judge to 





include in his Order, the following recital: 


"that when defendants' answers were filed herein no ‘claim was 
made that this court was not an appropriate one for the trial of 
this action and that the plaintiffs’ counsel subsequently engaged 
in extensive discovery procedures to prepare this case for trial, 
and that no notice of this Motion was given to esa until 
after they had prepared the case for trial." 


The District Judge, however, deleted this recital from petitioners’ 
proposed form of order, and without this finding, the right to seek to 
recover counsel fees, even for the limited period specified, is meaning- 
less. 7 





In stockholders' derivative actions, the courts have held that 
"inducements to competent counsel to accept and prosecute such cases 
. . . tend to insure a higher standard of conduct by holders of major- 
ity or control blocks of stock towardthose to whom they stand in a fi- 
duciary relationship. ..." Perlman v. Feldmann, 160 F. -Supp 310, 
(D.Conn. ,1958). And "appetite for effort in corporate therapeutics 
should, as in salvage and bankruptcy cases, be encouraged”. Murphy 
v. North American Light and Power Co., 33 F.Supp 367, 571 (S.D.N. 
Y., 1940). 

Aside from the hardship and inequity done to setae attor- 
neys herein, the District Court's Order constitutes a deterrent to 
other members of this Bar from undertaking future actions of this 
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kind to call the management of District of Columbia corporations to ac- 
count for breach of fiduciary obligation to stockholders. For if the 
United States District Court for the District of Columbia can refuse to 
hear such a case for the sole reason that it serves the Court's conven- 
ience to turn it over to a foreign jurisdiction for disposition, no reason- 
able attorney will undertake the risk of preparing a stockholders’ deriva- 
tive action for filing and trial in this District. Hence, the public policy 
served by the stockholders’ derivative action will be frustrated and it 
will be open season in the District of Columbia for overreaching by cor- 
porate insiders. 


CONCLUSION 
For the foregoing reasons, the petitioners pray that this Court 
issue a Writ of Mandamus directing the Honorable Edward A. Tamm, 
United States District Judge, to vacate his Order below staying further 
proceedings in Reiter, et al,, v. Universal Marion Corporation, et al., 


Civil Action 2553-57, and to proceed in due course with the hearing and 
trial of that cause in the District Court. 
Respectfully submitted, 


January 16, 1959 /s/ Milton M. Gottesman 


Attorneys for Petitioners 
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[ Attached to Gottesman affidavit EXHIBIT B 
of 3/13/59] Sn 


Law Offices 
NEMEROV & SHAPIRO 


OK 


*** 


Ill Broadway, New York 6 
January 21, 1959 


Milton M. Gottesman, Esq. 
Wyatt Building 
Washington 5, D. C. 


Re: Universal Marion Corporation 
Dear Mr. Gottesman: 


As I informed you yesterday at your office in Washington and to- 


day by telephone, I am in the process of negotiating with the attorneys 
for the defendants, looking to a settlement of this matter. 
At the present time, it appears that the Savins will contribute 

$150,000.00 by reducing Universal's liability to them and will also ex- 
tend a portion of the indebtedness due February 13, 1959.; In addition, 

I am discussing the purchase from the Company ' by.the defendants of a 
block of Merritt-Chapman & Scott Corporation stock at something over 
the present market. Since the due date of the Savins' obligation is Feb- 
ruary 13, 1959, it is important that these negotiations be concluded with- 


out delay. 7 
Although you have advised me that you do not wish to participate 

in these negotiations, I think that as an attorney suing on |behalf of Uni- 

versal Marion Corporation you should be kept informed and I shall do 


so. 





As I told you, I have arranged an appointment with hg attorneys 
for the defendants for Friday, January 23, 1959 at 10:00 A. M. at the 
offices of Manning, Hollinger & Shea, Esqs., 41 East 42nd Street, New 
York City, to continue these discussions. You are, of course, welcome 
to attend. i 





Yours very truly, 
/s/ Mortimer A. Shapiro 
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MAS:rg 
P. S. It occurs to me that it might be more feasible for you if you 
would have your New York counsel attend the negotiating sessions. 
I think that it would be important for you to be in attendance at 
the negotiating sessions with respect to any ultimate application 
for allowances which might be made by you. 


! EXHIBIT C 
Law Offices — [ Attached to Gottesman affidavit of 


NEMEROV & SHAPIRO 3/13/59] 
CK 


wee wee 
lll Broadway, New York 6 
January 23, 1959 


Milton M. Gottesman, Esq. , 
Wyatt Building 
Washington, 5, D.C. 


: Re: Universal Marion Corporation 
Dear Mr. Gottesman: 

I have just returned from this morning's conference concerning 
settlement possibilities of the claims in the derivative litigation, to 
which you were invited to attend in my letter of January 2lst. I am sor- 
ry that you did not choose to attend or send a representative. Other 
counsel for stockholders were present. 

In my opinion substantial progress is being made toward settle- 
ment. We have now been successful in obtaining a firm commitment 
which will result in benefits to Universal of at least $150,000. of cash. 

Settlement negotiations are continuing further and another confer- 
ence has been scheduled for Tuesday, January 27th at 3:00 P.M. at the 
office of Manning, Hollinger and Shea, Esqs., 41 East 42nd Street, New 
York, N.Y. You and your New York counsel are again invited to at- 
tend the conference and participate therein. 

If you or your counsel should care to call or confer in advance of 
this meeting, do not hesitate to contact my office. 


Very truly yours, 
MAS: /s/ Mortimer A. Shapiro 
? 


cc: Marshall, Bratter, Greene, Allison & Tucker, Esqs., 
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[ Attached to Gottesman affidavit EXHIBIT D 
of 3/13/59] ME 


Law Offices of 
MILTON M. GOTTESMAN 


* * * 





Washington, D. C. 
January 26, 1959 


Mortimer A. Shapiro, Esquire 
Nemerov & Shapiro 

111 Broadway 

New York 6, N. Y. 


Re: Reiter, et al., v. Universal Marion Corp. , et al. 
Dear Mr. Shapiro: 

Thank you for your letters of January 21st and 23rd. 

As I advised you over the telephone, Mr. Wright and I do not 
regard the Savins' offer to reduce the unpaid balance due on the chal- 
lenged stock purchase agreements of July 1, 1957, as a serious pro- 
posal for settling the above action. In our opinion, the Savins have no 
obligation to compensate the public stockholders of Universal Marion 
Corporation for the injury resulting from the agreements of January 1, 
and July 1, 1957. However, they do have an obvious business interest 





in inducing the Corporation to consummate the purchase of their stock 
at a price substantially above the market. Even after reducing the 
contract price by approximately $1.00 per share as the Savins propose, 
the capital gains on this stock will be worth more to them after taxes 
than the forfeiture which they would receive under para. 8 of the July 1, 
1957 purchase agreements in the event of termination. 

Therefore this reduction is clearly not a benefit attributable to 
any settlement of the liability of the Wolfson defendants and the defen- 
dant officers and directors for their wrongful use of the Corporation's 
funds to make this purchase. Indeed any settlement which ratifies the 
purchase would condone rather than rectify this misuse of corporate 
funds. As you reported the pending proposal to me, the defendants in 
our suit have offered nothing by way of making the Corporation whole 
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for its losses either on the acquisition of the Merrit-Chapman stock, 
or on the Southern Pipe transaction (see paras. 11-15 of our Com- 


plaint). Until such an offer is made, we do not understand how the 


negotiations in progress can be regarded as intending to settle any of 
the issues raised by our Complaint. 

I appreciate your keeping us informed of developments in New 
York and your genuine interest in protecting our rights as counsel to 
a fair fee for the work we have done and are doing. If and when an 
offer is made by any of the defendants in our case to settle a liability 
asserted by us against them, we should of course like to be advised 
of its terms. It is our present view, however, that a satisfactory 
offer will not be obtained before the point is reached where the defen- 
dants are confronted with the necessity of defending their conduct at a 
trial. We therefore propose to continue to devote our principal efforts 
to prosecution of our pending mandamus proceeding in the United States 
Court of Appeals for the District of Columbia Circuit. 

Kindest regards. 

Sincerely yours, 
/s/ Milton M. Gottesman 
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bees March 13, 1959] IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





JULIUS H. REITER, ET AL., 
Plaintiffs 


UNIVERSAL MARION CORPORATION, 
ET AL., 


) 
v. ) Civil Action No. 2553-57 
) | 
) 
) 
) 


Defendants 


ADDITIONAL EXHIBITS OF DEFENDANTS, 
JAMES MULLANEY, E. B. GERBERT, E. CLEVELAND 
GIDDINGS, ALEXANDER RITTMASTER AND MARTIN 


SEGAL, TO STAY | 





Pursuant to the provision contained in the Order of the United 
States Court of Appeals for the District of Columbia Circuit, entered 
February 26, 1959, that the District Court proceed to a reconsideration 
of the matter (motion for stay), “upon the papers presented to this court 
and such additional material as the parties may choose to lay before it,“ 
come now individual defendants, James Mullaney, E. B. Gerbert, E. 
Cleveland Giddings, Alexander Rittmaster and Martin Segal, and submit 
five additional exhibits to their motion to stay the above-captioned stock- 
holders' suit pending determination of the action pending against these 
defendants and others now pending in the Supreme Court of the State of 
New York, County of New York, entitled: Angelo S. Esposito, et al., 
plaintiffs v. Martin Se E. B. Gerbert,. Alexander Rittmaster, James 


Mullaney, Louis E. Wolfson, Cecil Wolfson, Sam W. Wolfson, Saul 


Wolfson, Nathan Wolfson, A. I. Savin, M. S. Savin, H. C. Savin, E. C. 


Giddings, Robert C, Baker, J. A. B. Broadwater, William Denny, 
Robert E. Harvey, Paul H. Hershey, Marshal G. Staub, Southern Pipe 


& Supply Co., Universal Marion Corporation and Merritt-Chapman & 
Scott Corporation, defendants, Consolidated Action Index No. 13605-1957. 











The additional exhibits establish that: | 
(A) The consolidated action in New. York, a consolidation of two 
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cases initiated earlier and two cases initiated later than the District of 


Columbia action, includes the same two alleged wrongful corporate trans- 


actions as does the District of Columbia action; Louis E. Wolfson, one 


of the alleged beneficiaries of the alleged wrongful transactions, is be- 
fore the Court in the New York consolidated action, but not in the District 
of Columbia action; multiplicity of actions has resulted from movants, 
Mullaney, Gerbert, Rittmaster and the Universal Marion Corporation 
having to defend the New York and District of Columbia actions simulta- 
neously; counsel in the consolidated New York action has taken deposi- 
tions and negotiated a settlement, whereas the District of Columbia plain- 
tiffs have taken no oral depositions and have relied on substantially iden- 
tical sets of written interrogatories; counsel in the District of Columbia 
are not ready for pretrial or trial, as evidencedby a last-minute effort 

to inject new issues into the District of Columbia litigation through mov- 
ing, on March 10, 1959, for leave to file a "Supplemental Complaint" as- 
serting matter which their counsel has known for five months, and which 
seeks collaterally to attack a settlement, the consideration of which is 
now before the State Court in New York; all of which appears from the 
Affidavit of Edmund L. Jones, attached hereto as “Exhibit 1"; 

(B) The consolidated action in New York will soon render moot 
the District of Columbia action, since a Stipulation of Settlement has been 
signed and is currently being processed to final consideration and ap- 
proval. If approved by the New York Court, after opportunity for all 
stockholders, including those in the District of Columbia action, to be 
heard, the settlement will terminate litigation by stockholders for the 
benefit of the corporation arising out of the allegedly wrongful "Savin" 
and “Southern Pipe” transactions, from which have arisen cases in New 
York, the District of Columbia and Florida, all of which appears from 
the attached Affidavits of Mortimer A. Shapiro and Bruce A. Hecker, 
(Exhibits 2-5), 

| Respectfully submitted, 


HOGAN & HARTSON 


By /s/ Edmund L. Jones 
: /s/ Frank F. Roberson 
[ Certificate of Attorneys for defendants, Mullaney, 
Service] : Gerbert, Giddings, Rittmaster and Segal 





EXHIBIT 1. 


[ Attached to document entitled "Addi- 
tional Exhibits of Defendants James 
Mullaney, etc., to Stay*’] 


AFFIDAVIT 

DISTRICT OF COLUMBIA; ss: 

I, EDMUND L. JONES, being first duly sworn recurs to Law, 
depose as follows: ! 

1. Iam an attorney for defendant, James Mullaney, E. B. 
Gerbert, E. Cleveland Giddings, Alexander Rittmaster and Martin Segal, 
in the above-captioned stockholders' derivative action, which was filed 
in the District of Columbia on October 11, 1957. Iam familiar with 
four similar stockholders’ suits which were filed in the Supreme Court 
of the State of New York, County of New York. Therein, the same two 
transactions were asserted as a basis for money damages to the benefit 








of the corporation. These identical transactions, the so-called "Savin" 
and “Southern Pipe" transactions, form the basis for the present District 
of Columbia stockholders’ suit, which is likewise allegedly brought for 
the benefit of the Universal Marion Corporation. The basis of all the 
above-mentioned suits is a claim that my clients as directors of Universal 
Marion Corporation, caused the corporation to enter into the Savin and 
Southern Pipe transactions to its detriment and for the personal benefit 
of Louis E. Wolfson and others. | 

The New York actions are as follows: AngeloS. Espo sito, et al. 


v. Martin Segal, E. B. Gerbert, Alexander Rittmaster, James Mullaney, 
Louis E. Wolfson, et al., initiated September 13, 1957; Martin Cowen 
v. E. B. Gerbert, et al,, initiated September 25, 1957; Esther Lambert 
v. Robert C. Baker, et al., and Frank M. Coates v. E. B. Gerbert, et 
al. The four actions were consolidated into one action bearing Conso- 
lidated Action Index No. 13605-1957, by order dated May 8, 1958, of the 
Supreme Court of the State of New York, County of New York. ( The 
Consolidated and Amended Complaint appears as additional Exhibit 5). 


The original Esposito action was the first judicial relief sought concern- 


ing the two questioned transactions and the complaint therein alleged, as 
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does Paragraph Seventy-Second of the Consolidated and Amended Com-~ 
plaint, that no demand for relief had been made within the corporation be- 
cause to do so would have been a futility, since the Board of Directors 
was allegedly under the domination and control of Louis E. Wolfson, and 


any demand would have been futile. The District of Columbia action 


plaintiffs cannot rightfully assert any priority because they elected to 
undertake such a "futility" through writing a letter. 

2. Louis E. Wolfson is before the New York Court in the consolida- 
ted action as are Universal Marion Corporation and my clients, Mullaney, 
Gerbert and Rittmaster. Mr. Wolfson has not been served in the Dis- 
trict of Columbia litigation. It is vital to the interests of myvclients 
and to the corporation, if the dispute is not to be settled amicably, that 
it be litigated in the New York forum where there will be before the Court 
one of the individuals who allegedly dominated my clients and for whose 
personal benefit the transactions were allegedly consummated. 

3. Counsel in the consolidated New York action have obtained the 
appearance of Louis E. Wolfson therein, have taken the depositions of 
my clients Rittmaster and Mullaney and have negotiated a settlement, 
Whereas plaintiffs in the District of Columbia action, if in fact “ready 
for trial,‘ as their counsel stated in paragraph 4 (3) of the Petition for 
Writ of Mandamus, are apparently willing to try the case upon answers 
to written interrogatories, since they have sought to take no depositions. 
Defendants’ Motion for Stay was filed and is now urged in order to mini- 
mize the undue expense and inconvenience to my clients, as well as to 
the Corporation, from litigating the same issue simultaneously in dif- 
ferent forums and was not motivated by the fact that District of Columbia 
counsel had completed their interrogatory procedure. 

4. Plaintiffs in the District of Columbia action have been dilatory 
as evidenced by their last-minute efforts to enlarge the issues in this 
action by filing on March 10, 1959, a "Motion for Leave to File Supple- 
mental Complaint" to complain of: (a) expense allowances of which they 
have had full knowledge since October 1, 1958, (Answers on file herein 
of E. C.Giddings to Interrogatories 28 and 29); (b) stock acquisitions 
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by Universal Marion Corporation of which they have had full knowledge 
since October 14, 1958, (Answer on file herein of James Mullaney to 
Interrogatory. 22); and (c) make a collateral attack upon a settlement 
of the New York litigation pending before the State Court as to the terms 
of which plaintiffs' counsel had full opportunity to assist in negotiating. 
(Additional Exhibit 2, and its Exhibits A, B, D and F), and as to which 
plaintiffs still have the opportunity to present their views on March 18, 





1959, before the Referee appointed by the New York Court and again be- 
fore the Court itself at the hearing for confirmation of the Referee's 

report (Additional Exhibit 4). Iam advised by General Counsel for the 
plaintiffs in the New York Consolidated Action and therefore on informa- 


tion and belief depose that a copy of the New York Court's Order of 


Reference was mailed to Milton M. Gottesman, attorney for plaintiffs 
herein, on March 10, 1959. ! 

5. Plaintiffs’ belated efforts herein on March 10, 1959, to insert 
new issues in the District of Columbia litigation, asserting matter, of 
most of which they have been fully cognizant for five months, is a trans- 
parent attempt to circumvent the effect of the pending New York settle- 
ment, which development obviously calls for the exercise of this Court's 
power to stay pending the New York Court's consideration of the fairness 
of the terms of the Stipulation of Settlement. Orderly judicial adminis- 
tration, respect for the earlier state court action, and concern for mini- 
mizing expenses of the parties, factors appearing in additional Exhibits 
1 to 5, which were not before this Court when it entered its original stay 
order of December 5, 1958, all make apparent the des irability of now 
granting a stay for a reasonable period of time, subject to being vacated 
if the New York consolidated action of Espositio, et al. v. Segal, etal., 
is not settled or tried within a reasonable period of time. 
/s/ Edmund L. Jones 
[Jurat, dated March 12th, 1959. : 
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EXHIBIT 2 
[ Attached to document entitled "Addi- 


tional Exhibits of Defendants James 
Mullaney, etc., to Stay] 


AFFIDAVIT 
STATE OF NEW YORK ) 
- ss 


COUNTY OF NEW YORK) 

MORTIMER A. SHAPIRO, being duly sworn, deposes and says 
that Iam a partner of the firm of Nemerov & Shapiro and have prepared 
this affidavit at the request of the attorneys for the defendants in connec- 
tion with the action of Julius H. Reiter, et al. against Universal Marion 
Corporation, et al. presently pending in the United States District Court 
for the District of Columbia. | 

The said action is substantially similar to the consolidated action 
pending in the Supreme Court of the State of New York, County of New 
York, entitled, “Esposito, et al. v. Segal, et al." in which my firm had 
been designated by the Court as general counsel for the consolidated plain- 
tiffs by an order entered May 8, 1958. 

Both: the New York and Washington actions are derivative stock- 
holders’ suits brought on behalf of Universal Marion Corporation (herein- 
after referred to as Universal") and are predicated upon and complain 
about the same transactions: (a): the acquisition of two blocks of stock of 
Merritt-Chapman & Scott Corporation (hereinafter referred to as Merritt") 
aggregating 250,000 shares from A. I. Savin, M. S. Savin and H. C. 
Savin (hereinafter referred to as the "Savins"); and (b) the acquisition 
by Universal of the assets of Southern Pipe & Supply Company. In general, 
the complaints in both actions allege that the purchases were at excessive 
prices. 

A single and significant difference between the two actions is that 
the Savins and Merritt are parties defendants only in the New York action. 

The New York consolidated action is a consolidation of four separate 
stockholders' derivative suits brought on behalf of Universal. The first 
of the New York actions (Esposito v. Segal) was commenced in September, 
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1957 by Harold M. Weston, Esq, My firm subsequently appeared as 
counsel to Mr. Weston. After the commencement of the three other 
suits in New York, the defendants, in or about February 26, 1958, 
moved for a consolidation of the four actions. By an order entered May 
8, 1958, the motion was granted and my firm was des ignated general 
counsel to conduct the litigation in New York on behalf of all stockholders 


| 
and to prepare and serve a consolidated and amended complaint. The 


said order also provided for a stay of all other similar derivative suits. 

Thereafter, one of the plaintiffs (Martin Cowen) in the New York 
consolidated action commenced a similar action in the State of Florida. 
The defendants, on or about June 30, 1958, moved in the New York action, 
to stay the action in Florida. The motion was granted, However, in 
connection with said motion, it was urged upon the Court that as a condi- 
tion for such stay, (a) the defendant Louis E. Wolfson, Gerbert and 
Mullaney, who were served in the Florida action, should be required to 
enter voluntary appearances in the New York action, and (b) Universal 
should be enjoined from making any motion for security under Section 
61-b of the New York General Corporation Law since such security could 
not be required under the Florida law. The Court, in entering the order 
on said motion, failed to include the conditions above set forth. Conse- 
quently, my firm, as general counsel, moved for reargument of the 
motion and resettlement of the order so as to have said conditions con- 
tained therein and complied with. Upon such reargument, the Court 
granted the motion and the order was resettled to include ° aforesaid 
conditions, as requested. | 

Following the entry of the aforesaid resettled order on September 
29, 1958 and in compliance therewith, the defendants races Gerbert 
and Mullaney appeared in the New York action. 

In the meantime, my firm prepared and served opon the defendants 





the consolidated and amended complaint. 
During the month of October, 1958, each of the appearing defend- 

ants interposed answers to the consolidated and amended complaint. 
After the joinder of issue, my firm was ready to proceed to pre- 








84 
trial examinations. At about that time, it became apparent to me that 
it would serve the best interests of Universal and its stockholders if an 
agreement could be reached with plaintiffs’ attorney in the Washington 
action regarding the prosecution of the litigation in New York, where 
more defendants had appeared and where somewhat broader claims were 
pleaded, Accordingly, in or about the middle of November, 1958, I 
telephoned Julius H. Reiter, Esq., a New York attorney who was also 
one of the plaintiffs in the Washington action. We discussed the matter 
and he suggested that I communicate with his Washington attorney, 
Milton M. Gottesman, Esq. I contacted Mr. Gottesman at his office 
in Washington on November 20, 1958 and discussed the matter with him 
over the telephone at some length and advised him that I expected to be 
in Washingto shortly and would contact him at that time to further ex- 
plore the situation. | 

I met with Mr. Gottesman at his office on the afternoon of Decem- 
ber 2, 1958 and discussed with him the various aspects covering our 
respective actions. He advised me that the District Court had stayed 
the prosecution of the Washington suit pending the disposition of the New 
York action. I suggested to him that he join in our New York action and 
we could agree on a mutually satisfactory basis forthe division of any 
fees. He said that he would think it over and discuss the matter with 
his associates. On the following day, I again met with him for lunch 
and we continued our discussions, with no definite conclusions. He 
advised me that he would be in New York at the end of that week and 
would meet with me again in my office. 

We then met again on Friday afternoon and he advised me that 
rather than come to any definite agreement regarding division of fees, 
he might participate in the New York proceedings and make his fee ap- 
plication to the Court at the proper time. I indicated my accord with 
that decision. 


The examination before trial of the defendants was or iginally set 
for December 22, 1958 and then adjourned to January 6, 1959. I called 
Mr. Gottesman several times during the month of December, 1958. 
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I advised him of the dates of the examination and suggested that he attend. 
In connection with said examination and at my request, he forwarded to 

me copies of written interrogatories that he had taken. 

During the course of the pre-trial examination in New York, the 


defendants indicated a disposition to negotiate a settlement of the litiga- 





tion. On January 20, 1959, NormanS. Nemser (counsel for the plaintiff 
Lambert in the New York consolidated action) and I visited with Mr. 
Gottesman in Washington and discussed the progress of the settlement 
negotiations. We outlined to Mr.Gottesman what we considered would 
constitute a fair and reasonable settlement and suggested to him that he 
participate in the negotiations and join with us in the New York action so 
as to protect his claim to a fee. : 
The following day, January 21, 1959, on my return to New York, 
I again met with the attorneys for the defendants and made further progress 
in the settlement talks. On that same day, I called Mr. Gottesman to 
advise him of the progress of the negotiations and of my next appointment 
with the defendants to discuss the matter further. I wrote to Mr. Gottes- 


man confirming these conversations and renewed my suggestion that he 





participate in the negotiations, and advised him that the next meeting was 
scheduled for January 23, 1959. A copy of my letter dated January 21, 
1959 is annexed hereto as Exhibit "A". | 

On Friday, January 23, 1959, I again met with the defendants for 
settlement discussions. In accordance with my policy of keeping Mr. 





Gottesman, as well as other New York counsel, informed, I wrote to 
Mr. Gottesman on the same day and again invited him to the next confer- 
ence which was scheduled for January 27, 1959. <A copy of said letter 
is annexed hereto as Exhibit "B". 
Mr. Gottesman then answered my letters and Summarized his 
position by his letter to me of January 26, 1959, a copy of which is an- 


nexed hereto as Exhibit "C"'. This letter was answered by my office 


under date of January 28, 1959, a copy of which is annexed hereto as ° 
Exhibit "D". | 
Copies of all of the above correspondence had also been sent to 
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Marshall, Bratter, Greene, Allison & Tucker, New York attorneys who 
had appeared as counsel to Mr. Gottesman in this matter in New York. 
Under date of January 29, 1959, said firm advised us that they were no 
longer retained in the matter. A copy of said letter is annexed hereto 
as Exhibit "E". 

Subject to review and approval of the New York Court, the Stipula- 
tion of Settlement was executed and the payments made and stock deliv- 
ered as therein provided onFriday, February 13, 1959 in Hartford, Con- 
necticut. 

On Monday, February 16, 1959, I called Mr. Gottesman to advise 
him that the Stipulation of Settlement had been executed substantially in 
accordance with the proposals I had heretofore outlined to him; and at 
his request, I forwarded to him a copy of said stipulation together with 
my letter dated February 16, 1959, a copy of which is annexed hereto as 
Exhibit "F". In that letter as well as in my telephone call that day, I 
again suggested that he become a party to the stipulation. He said that 
he would consider the matter. To the present day, I have not heard 
further from him. 

As appears in the Stipulation of Settlement, the intent and purpose 
of the settlement was to settle and compromise all of the claims alleged 
in the Consolidated and Amended Complaint, which included not alone 
(a) the purchase by Universal from the Savins of the Merritt Stock, but 
also (b) the purchase by Universalof the assets of Southern Pipe & Supply 
Company. Upon the consummation of the settlement, the defendants are 


to be released from “the claims and causes of action set forth in the 


Consolidated and Amended Complaint aforementioned and all other claims 
or causes of action arising from or in any manner connected with or 
related to or with respect to any of the matters or transactions alleged 
or referred to in the aforesaid Consolidated and Amended Complaint." 
The Consolidated and Amended Complaint consists of thirty pages 
and seventy-three paragraphs, and, as above recited, asserts liability 
against the defendants predicated upon (a) Universal's purchase of the 
Merritt stock, and (b) Universal's purchase of the assets of the Southern 
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Pipe and Supply Company, each of which claims is asserted in a separate 
cause of action. | 
As expressly provided in the Stipulation of Settlement, the settle- 
ment and its fairness, reasonableness and adequacy is subject to inquiry 


and approval by the New York Supreme Court. 


MORTIMER A. SHAPIRO 


[Jurat, dated March 5, 1959] 





[ Exhibits A, B, and C attached to Affidavit 
of Mortimer A. Shapiro of 3/5/59, are 
identical, respectively, to Exhibit B 
(see page 73 ); Exhibit C (see page 74 ) 
and Exhibit D (see page 75 ) attached to 
Gottesman affidavit of 3/13/59] 





EXHIBIT D D 


[ Attached to Affidavit of Mortimer 
A. Shapiro of March 5, 1959] 


January 28, 1959 

Milton M. Gottesman, Esq. | 

Wyatt Building | 

Washington 5, D. C. | 
Re: Universal Marion Corporation 

Dear Mr. Gottesman: | 

In the absence of Mr. Shapiro from the City, I am acknowledging 

your letter of January 26th. 


It is unfortunate that neither you nor your New York representative 





chose to attend yesterday's settlement conference or even telephone after 
receipt of our letter of January 23rd. Again, counsel for other stock- 
holders were present and participated therein. : 

At yesterday's conference, further progress was made and it now 
reasonably appears that an agreement of settlement will be executed 
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along the lines discussed with you by Mr. Shapiro and Mr. Nemser in 
your office in Washington, D. C. on January 20th. 

It is contemplated that the agreement of settlement will include a 
provision for allowance of appropriate counsel fees by the Court upon 
proper application to it, which will afford you the opportunity to make 
the fee application that you have stated you wish to have. 


Yours very truly, 
AARON SCHWARTZ 
AS:rg 


cc: Marshall, Bratter, Greene, Allison & Tucker, Esqs. 
521 Fifth Avenue, New York, N. Y. 


EXHIBIT E 
[ Attached to Affidavit of Mortimer A. 
Shapiro of March 5, 1959] 


Law Offices 
Marshall, Bratter, Greene, Allison & Tucker 
521 Fifth Avenue, New York 17, N. Y. 


WRK AK * Ke 


January 29, 1959 


Aaron Schwartz, Esq. 
Nemerov & Shapiro 
111 Broadway 

New York 6, N. Y. 


Re: Reiter, et al., v. Universal Marion Corp, 
Dear Mr. Schwartz: 

I have received your letter of January 28, and your previous letter 
addressed to Milton M. Gottesman, with respect to the above matter. 

I am writing to advise you that we were retained in the above en- 
Ttitied matter solely to enter a special appearance to contest the juris- 
diction of the New York State courts in the contempt proceeding. brought 
against the plaintiffs in the above matter. That matter having been con- 
cluded, we are not presently retained by those plaintiffs. 

Very truly yours, 


MARSHALL, BRATTER, GREENE, ALLISON 
& TUCKER 


By /s/ Edgar J. Nathan, 3rd 
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[ Attached to Affidavit of Mortimer A. 
Shapiro of March 5, 1959] 


February 16, 1959 


Milton M. Gottesman, Esq. | 
Wyatt Building | 
Washington 5, D. C. | 

| 


Re: Universal Marion Corporation 


Dear Mr. Gottesman: | 

In accordance with our conversation today, enclosed herewith is a 
copy of the Stipulation of Settlement which was executed on Friday, Feb- 
ruary 13, 1959. The monies and notes to the Savins were delivered in 
accordance with the terms of the Stipulation at that time. 

As I explained to you over the telephone, the next step will be for 
an order of the court for the approval of the Settlement which will, in all 
likelihood, involve the appointment of a referee to take hearings and 
report as to the fairness of the Settlement. I shall, of course, keep you 
advised of any developments in this light. : 

As I suggested to you over the telephone, you may become a party 
to the Stipulation of Settlement by advising us to that effect) in a separate 
letter, in which event, I shall incorporate your letter as part of the 





record in the proceedings. 
Yours very truly, 
MORTIMER A. SHAPIRO 
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EXHIBIT 3 


[ Attached to Document entitled "Addi- 
tional Exhibits of Defendants James 
Mullaney, etc., to Stay"] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS H. REITER, et al. 
Plaintiffs 


Civil Action 
No. 2553-57 


Vv. 


UNIVERSAL MARION CORPORATION, 
a District of Columbia Corporation, 
and 


LOUIS E. WOLFSON, SAUL WOLFSON, 
SAM W. WOLFSON, CECIL WOLFSON, 
NATHAN WOLFSON, JAMES MULLANEY, 
E. B. GERBERT, E. CLEVELAND 
GIDDINGS, ALEXANDER RITTMASTER 
and MARTIN SEGAL 

Defendants 


mF a Ne a Nae ee ee Nee ee ee eee ee ee eee eee” 


AFFIDAVIT 
STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


BRUCE A. HECKER, being duly sworn, deposes and says: 
Iam a member of the Bar of the State of New York and of the firm 


of Manning, Hollinger & Shea, which firm represents defendants Louis 
E. Wolfson, E. B. Gerbert, James Mullaney, Alexander Rittmaster and 
Merritt-Chapman & Scott Corporation in an action pending in the Supreme 
Court of the State of New York, County of New York, entitled "Angelo S. 
Esposito, et al, Plaintiffs against Martin Segal, et al, Defendants." 

. (Index No. 13605/1957 ) 

I wish to advise this Court that the annexed document is a true and 
correct copy of a Stipulation of Settlement made in the said action and 
executed on February 13, 1959 by the parties and attorneys whose names 
appear on pages ‘8 and "9" of the Stipulation of Settlement. 

[ Jurat dated March 3, 1959] S/ BRUCE A, HECKER 
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[ Attached to Hecker affidavit of 3/3/59] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 





ANGELO S. ESPOSITO, CHRISTINE J. ESPOSITO, 
MARTIN COWEN, ESTHER LAMBERT and 
FRANK N. COATES, JR., 

Plaintiffs, 


Re STIPULATION 


MARTIN SEGAL, E. B. GERBERT, ALEXANDER -O£ SETTLEMENT 
RITTMASTER, JAMES MULLANEY, LOUIS E. | 
WOLFSON, CECIL WOLFSON, SAM W. WOLFSON, 
SAUL WOLFSON, NATHAN WOLFSON, A. I. SAVIN, 
M. S. SAVIN, H. C. SAVIN, E. C. GIDDINGS, 
ROBERT C. BAKER, J. A. B. BROADWATER, 
WILLIAM DENNY, ROBERT E. HARVEY, PAUL 
H. HERSHEY, MARSHAL G. STAUB, SOUTHERN 
PIPE & SUPPLY COMPANY, UNIVERSAL MARION 
CORPORATION and MERRITT-CHAPMAN & 
SCOTT CORPORATION, 


| Index No. 
 13605/57 


Defendants. 





WHEREAS, the above entitled action is a consolidated action 
brought by the plaintiffs as stockholders of the defendant Universal 


Marion Corporation (hereinafter referred to as Universal") and in be- 
half and in the right of said Corporation, in which certain claims are 
made against the defendants in this action, all as set forth! in the Con- 
solidated and Amended Complaint of the plaintiffs, and 

WHEREAS, the defendants Louis E. Wolfson, E. B. Gerbert, 
James Mullaney and Alexander Rittmaster have appeared in the action 





by their attorneys, Manning, Hollinger & Shea, and have interposed 

answers, disclaiming any liability and denying any wrongdoing, and 
WHEREAS, the defendant Merritt-Chapman & Scott Corporation 

(hereinafter referred to as 'Merritt'') has appeared in the action by its 





attorneys, Manning, Hollinger & Shea, and has interposed its answer 
disclaiming any liability and denying any wrongdoing, and | 

WHEREAS, Universal has appeared in the action by its attorneys, 
Kaufman, Taylor & Kimmel, and has filed its answer in which "it claims 
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such interest in the proceeds of this action, if any, as it may be entitled 
to and submits its rights to the decision and judgment of the Court," and 

WHEREAS, the plaintiffs in this action on behalf of Universal are 
desirous of settling and compromising the claims alleged in their afore- 
said Consolidated and Amended Complaint upon the terms and conditions 
hereinafter set forth, and the other parties to this Stipulation are likewise 
desirous that the matters aforesaid be compromised and settled, as afore- 
said, 

NOW, THEREFORE, it is stipulated and agreed by and among the 
undersigned that all claims aforesaid be settled and compromised, subject 
to the approval of this Court, on the following terms and conditions: 

1. Neither this Stipulation nor any proceedings hereunder shall be 
construed as or deemed to be evidence or an admission on the part of the 
defendants named in this action, or any of them, of any liability or wrong- 
doing whatsoever as set forth in said Consolidated and Amended Com- 
plaint or otherwise; nor shall this Stipulation or any of the terms thereof 
be offered or received in evidence as an admission of wrongdoing on the 
part of the defendants, or any of them, or any liability therefor; nor shall 
this Stipulation, nor participation in any proceeding thereunder, be 
deemed to be or constitute a general or special appearance in this action 
by any party hereto. The defendants specifically disclaim any liability 
under the consolidated and amended complaint herein and are making this 
settlement and compromise to avoid continued litigation. 

2. The defendants A. I, Savin, M. S. Savin and H. C. Savin, 
(hereinafter referred to as the “Savins"), who have neither been served 
with process in this action nor appeared herein, are made parties to 
this stipulation for the purpose of effectuating a settlement and compro- 
mise of any and all claims asserted against them in relation to any mat- 
ter or thing referred to in the aforesaid Consolidated and Amended Com- 
plaint; and they agree to be bound by the provisions of this Stipulation to 
the fullest extent as if they were parties who have appeared in this action 
and subjected themselves to the jurisdiction of this Court; provided, how- 


ever, that upon approval of the settlement and compromise provided for 
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herein by this Court, then the said defendants Savin shall be deemed to be 
parties appearing in the action and the judgment to be entered herein shall 
So provide; and provided further that if for any reason, the settlement 
and compromise provided for herein be not approved by this Court, then 





this Stipulation shall not be deemed an appearance by the said defendants 
Savin and the status of said defendants Savin shall be that of named defen- 
dants who have neither been served nor appeared in this action. 

3. As presently provided for, Universal upon the payment of the 
balance of $2, 950, 200.00 with interest, on February 13, 1959, will be 
entitled to receive 156,000 shares of the Common stock of Merritt which 
is on deposit with Hartford National Bank & Trust Company as escrow 
agent. The Savins hereby agree that subject to the terms hereof Universal 
may acquire said shares at $150,000 less than the stipulated price, to wit, 
by the payment of $2,800, 200.00. Payment of the balance of $983, 400 
to each of the Savins is accordingly reduced by $50, 000.00! to $933, 400.00 
each, which shall be paid in the following manner: on February 13, 1959, 
in cash or by bank or certified checks, payable to the order of 


A, I. Savin for $666,700. plus unpaid interest 
to February 13, 1959 
on $983, 400. 


M. S. Savin for $666, 700. plus unpaid interest 
to February 13, 1959 
on $983, 400. 


H. C. Savin for $666,700. _ plus unpaid interest 
to February 13, 1959 
on $983, 400. 


and by the delivery to each of the Savins of two (2) notes to their re- 
spective orders made by Universal, dated February 13, 1959 and bearing 
interest at the rate of 5% per annum from that date, payable as follows: 


1, On August 13, 1959, $100,000. in principal 
amount; and 


2. On February 13, 1960, $166,700. in 
principal amount. 








The foregoing adjustment of price is conditioned upon the consum- 


mation of this settlement and compromise as provided in paragraph "gr 
of this Stipulation. If there is not a consummation of settlement, the 
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purchase price shall remain as provided for in the original agreements 
between Universal and the Savins. Pending court approval, Universal 
shall execute and deliver to Jacob I. Goodstein, Esq. of 21 East 40th 
Street, New York, N. Y. as escrow agent hereunder, three additional 
notes by Universal payable, respectively, to the order of each of the 
Savins, each such note dated February 13, 1959, and bearing interest at 
the rate of 5% per annum from that date, and each in the principal 
amount of $50,000. and due on February 13, 1960. Jacob I. Goodstein, 
as escrow agent, shall hold said notes in escrow until consummation of 
settlement, when Jacob I. Goodstein, as escrow agent, shall deliver 
said notes to Universal for cancellation. If, for any reason, there is 
not a consummation of settlement, Jacob I. Goodstein, as escrow agent, 
shall deliver said notes, respectively, to the Savins and the same shall 


be deemed in force and effect according to their tenor. In the event that 


the settlement is not finally approved or disapproved by February 13, 
1960, Jacob I. Goodstein, as escrow agent, shall nevertheless continue 
to hold said notes in escrow as hereinbefore provided until final approval 
or disapproval of the settlement and such notes shall not be deemed due 
and payable or in default until final approval or disapproval of the settle- 
ment. 

Upon the payment by Universal to Hartford National Bank and Trust 
Company, on or before February 13, 1959, of the cash and delivery of 
the notes aforesaid, there shall be released from escrow and delivered 
to Universal, upon its order, all of the shares of the Common stock of 
Merritt now held in escrow by Hartford National Bank & Trust Company, 
pursuant to agreement between Universal and the Savins dated July 1, 
1957, as amended by agreement dated August 13, 1957. Such payment 
and delivery shall take place at the office of the escrow holder of such 
stock. The said agreements between Universal and the Savins are 
deemed amended so as to accord with the provisions of this Stipulation; 
and likewise the escrow agreements dated the same dates between said 
parties are hereby amended accordingly. The Savins and Universal, 
simultaneously with the execution of this Stipulation, shall execute an 
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instrument of instructions to Hartford National Bank & Trust Company 
as escrow agent embodying the terms of this Stipulation and carrying the 
same into effect. The Savins and Universal each agree to execute any 
and all other additional documents that may be required to effectuate the 
foregoing, including any that may be requested by either of the afore- 





mentioned escrow agents. | 
4, (A) The defendants E. B, Gerbert, Alexander Rittmaster, 
James Mullaney and Louis E. Wolfson jointly and severally agree to 
purchase, or cause to be purchased, as hereinafter provided, from 
Universal, that number of full shares of the Common stock of Merritt 
as $1,000,000 will purchase on the basis of a unit share price of One 
($1.00) Dollar above the average price at which the Common stock of 
Merritt will have been sold on the New York Stock Exchange on the twenty 


(20) consecutive trading days next immediately following the consumma- 





tion of settlement, as particularly defined in paragraph "8" hereof, 
provided, however, that the unit share price shall not be lower than the 
last sale price of the said stock on the New York Stock Ex¢hange on the 
last of such twenty (20) consecutive trading days aforesaid. In no event 
shall the unit share price be less than Twenty ($20.00) Dollars. In the 
event the unit share price, as above computed, shall exceed Twenty-five 
($25.00) Dollars, the defendants E. B. Gerbert, Alexander Rittmaster, 
James Mullaney and Louis E. Wolfson shall not purchase, | or cause to 


be purchased, any shares of the Common stock of Merritt ‘pursuant to 


provisions of paragraph ''4" hereof. | 
(B) The certificate of any member firm of the New York 
Stock Exchange shall be conclusive evidence of all selling prices of the 
Common stock of Merritt on the New York Stock Exchange. 
(C) Payment of the purchase price for the aforesaid shares 
of Merritt stock shall be made in the following manner, on or before the 
fortieth (40th) day next following the consummation of settlement: 





(1) by the payment to Universal of the sum 
of Five Hundred Thousand ($500, 000.00) 
Dollars in cash or by bank or certified 
checks payable to the order of Universal; 
and | 
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(2) by the delivery to Universal of promissory 
notes of the purchasers, payable to the 
order of Universal, aggregating in amount 
the sum of Five Hundred Thousand 
($500,000.00) Dollars. Each of said 
notes shall be dated the fortieth day follow- 
ing the consummation of settlement and 
shall become due and payable one (1) year 
after date, with interest at the rate of 5% 
per annum. 

(D) Simultaneously with the payment of the cash and 
delivery of the promissory notes aforesaid, the purchasers shall each 
deliver to Universal his respective "investment letter" in the form here- 
to annexed; and thereupon Universal shall deliver to the purchasers the 
aforesaid number of shares of the Common stock of Merritt referred to 
in subdivision (A) hereof, endorsed in blank. The aggregate number of 
purchasers including the defendants named in this paragraph ''4" shall not 
exceed ten (10). The net worth of each purchaser shall be at least one and one- 
half (1-1/2) times the balance due on the promissory note made by each 
purchaser. 

9. Upon the execution of this Stipulation, Universal shall execute 
general releases (in the form annexed hereto as Exhibit A") in favor of 
each of the individual defendants herein and Merritt, limited, however, 
as set forth in said Exhibit "A", to the claims and causes of action set 
forth in the Consolidated and Amended Complaint aforementioned and all 
other claims or causes of action arising from or in any manner con- 
nected with or related to or with respect to any of the matters or trans- 
actions alleged or referred to in the aforesaid Consolidated and Amended 
Complaint. Said releases shall not be effective or delivered to the re- 
spective releases until the consummation of settlement. 

6. If the settlement shall be approved by the Court, judgment 


shall be entered in the appropriate form 
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Approving this Stipulation of Settlement and 
Compromise, adjudging it fair, adequate and 





proper and directing its consummation; 
Dismissing with prejudice against Universal, its 
successors and assigns, and its stock holders, 

all claims or causes of action arising from or 

in any manner connected with or related to or 

with respect to any of the matters or transactions 
alleged or referred to in the aforesaid Consol- 
idated and Amended Complaint or which could have 
been asserted thereunder; and : 





(c) Reserving jurisdiction over the consummation of 
this settlement. ! 


7. Plaintiffs and their counsel shall, upon request by Universal 


or its attorneys, cooperate or join in an application for the dismissal 
with prejudice of actions now pending for the same or similar relief, in 
whole or in part, sought in the aforesaid Consolidated and Amended Com- 
plaint, in the jurisdiction of the State of Florida and the District of 
Columbia and elsewhere, and in particular with respect to the action en- 
titled “Julius H. Reiter, et al v. Universal Marion Corporation, et al.", 
now pending in the United States District Court, District of Columbia, 
bearing Civil Action #2553-1957; and ‘Martin Cowen v. E, B. Gerbert, 
et al.** now pending in the United States District Court, Southern District 
of Florida, Miami Division, Civil Action #8543. : 
8. The consummation of this settlement, which shall not affect 
the payments and delivery of notes to the Savins as provided in paragraph 
3" of this Stipulation, shall await entry of a final judgment of approval 
of this Stipulation and of the compromise and settlement herein provided 
for, the expiration of time to appeal from said judgment and, if an appeal 
be taken, the final disposition of the said appeal, and the term "consum- 





mation of settlement" shall mean the latest of such events. 
9. Notwithstanding anything hereinbefore contained that may be 
deemed to the contrary, any and all costs and expenses of the proceedings 
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in this Court for the approval of this Stipulation and the compromise and 
settlement herein provided for shall be borne by Universal, whether or 
not the settlement and compromise shall be approved or disapproved by 
the Court or the proceedings for approval be discontinued or otherwise 
aborted for any reason. 

10. After the consummation of settlement, general counsel and 
respective attorneys for the parties herein and any other attorneys for 
stockholders may apply to the Court for allowances for counsel fees and 
expenses, ‘including reasonable accounting fees, to be paid by Universal. 

11. Within thirty (30) days after the execution of this Stipulation, 
the parties hereto shall make appropriate application to this Court for 
approval of this Stipulation and the compromise and settlement herein 
provided. 


Dated: New York, N. Y. 
February 13, 1959 UNIVERSAL MARION CORPORATION 


By /s/ James Mullaney, President 
/s/ A. 1. Savin 


/s/ M.S. Savin 


/s/ H. C. Savin 


/s/ Nemerov & Shapiro 

General Counsel for all 
Plaintiffs 

/s/ Harold M. Weston 

Attorney for Plaintiffs 
Esposito 

/s/ Nemser & Nemser 

Attorneys for Plaintiff 
Lambert 

/s/ William Rosenfeld «, 

Attorney for Plaintiff . 
Cowen 


/s/ Walsh & Levine 
Attorney for Plaintiff 
Coates 


/s/ Kaufman, Taylor & Kimmel 
Attorneys for Universal 
Marion Corporation 





| 
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/s/ Manning, Hollinger & Shea 
Attorneys for Defendants; 
Louis E. Wolfson, E. B. Gerbert, 
James Mullaney, Alexander 
Rittmaster and Merritt-Chapman 
& Scott Corporation 


“Jacob [.Goodstein named as Escrow Agent 
in the foregoing instrument hereby acknow- 
ledges receipt of a copy of a counterpart 
hereof and agrees to perform the duties of 
Escrow Agent in accordance with the provi- 
sions of this Agreement." 





/s/ Jacob I. Goodstein 


-TO ALL TO WHOM THESE PRESENTS SHALL COME 
OR MAY CONCERN, 
| 


GREETING: | 

KNOW YE, that UNIVERSAL MARION CORPORATION, a 
corporation organized and existing under and by virtue of the laws of the 
District of Columbia, for valuable consideration, the rece ipt whereof is 
hereby acknowledged, has remised, released and forever discharged and 
by these presents does for himself, his heirs, executors, administrators 
and assigns, remise, release and forever discharge, MARTIN SEGAL, 
E. B. GERBERT, ALEXANDER RITTMASTER, JAMES MULLANEY, 
LOUS E. WOLFSON, CECIL WOLFSON, SAM W. WOLFSON, SAUL 
‘WOLFSON, NATHAN WOLFSON, A. I. SAVIN, M. S. SAVIN, H. C. 
SAVIN, E. C. GIDDINGS, ROBERT C. BAKER, THE ESTATE OF 
J. A. B. BROADWATER, WILLIAM DENNY, ROBERT E. HARVEY, 
PAUL H. HERSHEY, MARSHAL G. STAUB, SOUTHERN PIPE & SUP- 
PLY COMPANY and MERRITT-CHAPMAN & SCOTT CORPORATION, 
and their respective heirs, executors, administrators, successors and 





assigns, jointly and severally, from and in regard to every matter, 
claim or cause of action mentioned or alleged or embraced in the plead- 
ings in a consolidated action pending in the Supreme Court of the State 

| 
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of New York, County of New York, entitled "ANGELO S, ESPOSITO, et 
al., Plaintiffs, against MARTIN SEGAL, et al., Defendants, Index No. 
13605/1957", and any and every matter, claim or cause of action arising 
out of or in connection with any transaction referred to in said pleadings. 

This release may not be changed orally. 

IN WITNESS WHEREOF, the said UNIVERSAL MARION CORPO- 
RATION has caused its corporate seal to be hereunto affixed and these 
presents to be signed by its duly authorized officer onthe _ day of Febru- 
ary, 1959. 

UNIVERSAL MARION CORPORATION 


| BY 
[ Corporate Seal] 


Universal Marion Corporation 
401 Colorado Building 

1341 G Street, N. W. 
Washington 5, D. C. 


Dear Sirs: 

In connection with my purchase from Universal Marion Corpora- 
tion today of shares of Common Stock of Merritt-Chapman & Scott Corpo- 
ration, I represent that I am purchasing such shares for investment and 
not with a view to the resale or distribution of any of them. 


Very truly yours, 
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EXHIBIT 4 
[ Attached to Document entitled "Addi- 


tional Exhibits of Defendants James 
Mullaney, etc. to Stay"’] 





[ Filed March 13, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JULIUS H. REITER, et al. 


Plaintiffs 





Civil Action 
No. 2553-57 


Vv. 


UNIVERSAL MARION CORPORATION, 
a District of Columbia Corporation, and 


LOUS E. WOLFSON, SAUL WOLFSON, 
SAM W. WOLFSON, CECIL WOLFSON, 
NATHAN WOLFSON, JAMES MULLANEY 
E. B. GERBERT, E. CLEVELAND 
GIDDINGS, ALEXANDER RITTMASTER 
and MARTIN SEGAL 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
’) 
) 
) 
) 
) 


Defendants 


AFFIDAVIT 


STATE OF NEW YORK ) SS.: 
COUNTY OF NEW YORK ) 


BRUCE A, HECKER, being duly sworn, deposes and says: 
Iam a member oftheBar of the State of New York and of the firm 





of Manning, Hollinger & Shea, which firm represents defendants Louis 
E. Wolfson, E. B. Gerbert, James Mullaney, Alexander Rittmaster and 
Merritt-Chapman & Scott Corporation in an action pending ‘in the Supreme 
Court of the State of New York, County of New York, entitled "Angelo S. 
Esposito, et al, Plaintiffs against Martin Segal, et al, Defendan ay 
(Index No. 13605/1957 | 
I wish to advise this Court that the annexed document is a true and 





correct copy of an Order made and entered in the said action on March 9, 
1959. respectfully invite the attention of this Court to page "2" of 
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said Order wherein it is provided that the hearing into the fairness, 
reasonableness and adequacy of the Stipulation of Settlement is to be 
commenced before the Referee on March 18, 1959. 

In accordance with the practice in the Supreme Court of the State 
of New York, the Referee (who is a retired Justice of the Court) will 
render his written report to the Court after he has concluded the hear- 
ings. The Court will then set a date for a further hearing to be held 
before the Court to hear argument to assist the Court in determining 
whether the Referee's report should be confirmed. The Court will 
direct notice of the proposed settlement, the Referee's report and the 
hearing date to be sent to all stockholders of Universal Marion Corpora- 
tion so that they may be heard before the Court reaches any conclusion. 
/s/ Bruce A. Hecker 


[ Jurat dated March 12, 1959] 


| Attached to Exhibit 4, Affidavit of Hecker of 3/12/59] 


At a Special Term, Part II, of the Supreme Court of 
the State of New York, held in and for the County of 
New York, at the County Court House, Pearl and 
Centre Streets, in the Borough of Manhattan, City 
of New York, on the 9 day of March, 1959. 


PRESENT: 
HON. THOMAS A. AURELIO, 
Justice 


ANGELO S. ESPOSITO, CHRISTINE J. ESPOSITO, 
MARTIN COWEN, ESTHER LAMBERT and FRANK N. 
COATES, JR. ; Plaintiffs , 


-against- 


MARTIN SEGAL, E. B. GERBERT, ALEXANDER : ORDER 
RITTMASTER, JAMES MULLANEY, LOUIS E. WOLF- : Index 
SON, CECIL WOLFSON, SAM W. WOLFSON, SAUL > 413605/57 
WOLFSON, NATHAN WOLFSON, A. I. SAVIN, M.S. : 

SAVIN, H. C. SAVIN, E. C. GIDDINGS, ROBERT C. 

BAKER, J.A.B, BROADWATER, WILLIAM DENNY, : 

ROBERT E. HARVEY, PAUL H. HERSHEY, MARSHAL : 

G. STAUB, SOUTHERN PIPE & SUPPLY COMPANY, 

UNIVERSAL MARION CORPORATION AND MERRITT- 

CHAPMAN & SCOTT CORPORATION, . 
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Upon reading and filing the annexed affidavit of Mortimer A. 
Shapiro, Esq. , duly sworn to the 3rd day of March, 1959, the annexed 
Stipulation of Settlement dated February 13, 1959, and this Court, 
being of the opinion that the aforesaid settlement merits consideration 





as to its fairness, reasonableness and adequacy, and that inquiry 
should be made into the facts in order to enable the Court to determine 
and adjudge its fairness, reasonableness and adequacy, and it appear- 
ing that such inquiry will involve the consideration and study of many 
documents and much evidence which would unduly consume the time of 
this Court in the first instance, and due deliberation having been had, 
it is ! 
ORDERED, that Hon. Louis A. Valente of No. 61 Broadway, 
N.Y.C., an attorney and counsellor at law, be and he hereby is appoint- 
ed Referee to conduct a hearing into the fairness, reasonableness and 





adequacy of the aforesaid Stipulation of Settlement and to render his 
report to the undersigned as to whether or not the said proposed settle- 
ment should be approved and confirmed; and it is further 
ORDERED, that such hearing before said Referee shall be held 
at his office on March 18, 1959, at 10:30 o'clock in the forenoon, and 


at such other times and places as said Referee may hereafter deter- 





mine; and it is further 
ORDERED, that at least five (5) days before the date of the hear- 
ing set forth herein, a copy of this order with notice of entry thereof 
and the affidavit annexed thereto be served by mail upon Milton M. Got- 
tesman, Esq., Wyatt Building, Washington 5, D. C., and it is further 
ORDERED, that upon the filing of the report of the aforesaid Ref- 
eree, this Court shall, upon appropriate application, fix a time and 
place for a hearing thereon and on said Stipulation of Settlement, before 
the undersigned, withappropriate notice of such hearing andof the said 
Referee's report andthe terms of said proposed settleme nt, and, if said 
Stipulation of Settlement be finally approved, appropriate judgment shall be 








104 

entered in accordance with the terms and provisions set forth in the Stip- 
ulation of Settlement, and, if the settlement in accordance with said Stip- 
ulation of Settlement shall not be finally approved and consummated in ac- 
cordance with the provisions thereof, all proceedings had in relation 
thereto shall be without prejudice to the rights of any of the parties, as 
provided in said Stipulation of Settlement; and it is further 

ORDERED, that until the settlement proceedings before the Court 
shall be determined all proceedings in this action, other than proceedings 
upon or pursuant to this order and the Stipulation of Settlement, shall be 
stayed; and it is further 

ORDERED, that without regard to the expiration of any term of 
this Court the undersigned shall retain jurisdiction of this action and of 
all applications! and proceedings relating thereto and to the Stipulation of 
Settlement and all proceedings connected with and necessary for its con- 
summation in the event that it is approved, including the award and pay- 
ment of allowances, costs, expenses and disbursements as therein pro- 


vided, and the undersigned likewise shall retain jurisdiction herein for 
all other purposes pending the conclusion of this reference and entry of 
final judgment, i and until the further order of this Court. 


ENTER 


T. A. A. 
J. S.C. 


The making and entry of the foregoing order is hereby consented 
to: 


Dated: March 3, 1959. 


Nemerov & Shapiro /s/ Walsh & Levine /s/ 

NEMEROV & SHAPIRO WALSH & LEVINE 
General Counsel for all Attorneys for Plaintiff Coates 

_ Plaintiffs . 

Harold M. Weston /s/ Kaufman, Taylor & Kimmel /s/ 

HAROLD M. WESTON -KAUFMAN, TAYLOR & KIMMEL 
Attorney for Plaintiffs _ Attorneys for Universal Marion 

Esposito Corporation 

Nemser & Nemser /s/ . . Manning, Hollinger & Shea /s/ 

NEMSER & NEMSER MANNING, HOLLINGER & SHEA 
Attorneys for Plaintiff Lambert Attorneys for Defendants Louis E. 

William Rosenfeld /s/ - Wolfson, E. B. Gerbert, James Mul- 

WILLIAM ROSENFELD laney, Alexander Rittmaster and Mer- 
Attorney for Plaintiff Cowen ritt-Chapman & Scott Corporation 
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The undersigned hereby consents to the making and entry of the 
foregoing Order, subject to the provisions of Paragraph ng of the Stip- 


ulation of Settlement annexed thereto. 
DATED: March 3, 1959. 





/s/M. S. ¢avin 
M. S. SAV 


[ Identical consents of A. I. Savin and H. C. Savin] 





[ Attached to Exhibit 4, Hecker 


affidavit of 3/12/59] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO, et al., 
Plaintiffs , 
-against- 
MARTIN SEGAL, et al., 
Defendants. 





STATE OF NEW YORK ) gg. 
COUNTY OF NEW YORK ) 


MORTIMER A. SHAPIRO, being duly sworn, deposes and says: 
That he is a member of the firm of Nemerov & Shapiro, general 
counsel for the plaintiffs in the above entitled action, and submits this 


affidavit in support of an order for the judicial approval of the settlement 


of the said action. 


This is a consolidated action brought by the plaintiff as stock- 
holders of the defendant Universal Marion Corporation (hereinafter re- 
ferred to as Universal") and in behalf and in the right of said corpora- 


tion. The consolidation resulted from the pendency of four 
suits consolidated by an order of this Court entered May 8, 
said order of consolidation designated the firm of Nemerov 


separate 
1958. The 
& Shapiro 


as general counsel for the plaintiffs, and provided for the service of a 


consolidated and amended complaint. 
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The consolidated and amended complaint was served on July 1, 
1958 and complained of the following transactions: 

(a) Two purchases by Universal aggregating 250,000 shares 
of the stock of Merritt-Chapman & Scott Corporation (hereinafter refer- 
red to as "Merritt-Chapman") from A, I. Savin, M. S. Savin and H. C. 
Savin. 

(b) The purchase by Universal of the assets of Southern Pipe 
& Supply Company for 188,235 shares of Universal common stock valued 
at $17.00 per share. 

Answers were interposed to the consolidated and amended com- 
plaint by the defendants Wolfson, Gerbert, Mullaney, Rittmaster, Mer- 
ritt-Chapman and Universal. The said individual defendants and Merritt- 
Chapman appeared and answered by the law firm of Manning, Hollinger & 
Shea. Universal appeared and answered by the law firm of Kaufman, Tay- 
lor & Kimmel. 

Examinations before trial of the defendants were thereupon held. 
During the course thereof, negotiations were commenced for the com- 
promise and settlement of claims set forth in the consolidated and amend- 
ed complaint subject to the approval of this Court. The results of these 
negotiations are embodied in the Stipulation of Settlement, dated Febru- 
ary 13, 1959, executed by all of the attorneys representing the respective 
plaintiffs, by general counsel, by the attorneys representing the afore- 


said appearing defendants, by Universal, and by the named defendants 

A. I. Savin, M. S. Savin and H. C. Savin. | 
An executed copy of the Stipulation of Settlement is hereto an- 

nexed and made a part hereof. The settlement, in accordance with the 


terms of the stipulation, is subject to the approval of this Court. 

In order to enable the Court to make such determination, hear- 
ings should be held on the said settlement. It is respectfully suggested 
that to save the time of the Court, a Referee be appointed to take testi- 
mony and to hear and report thereon to this Court as to the fairness, 
reasonableness and adequacy of said settlement. 

The Stipulation of Settlement contains the following provision 
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with reference to two other stockholders derivative suits on behalf of 
Universal now pending in the State of Florida and in the District of Colum- 


"7, Plaintiffs and their counsel shall, upon request by 
Universal or its attorneys, cooperate or join in an appli- 
cation for the dismissal with prejudice of actions now 
pending for the same or similar relief, in whole or in 
part, sought in the aforesaid Consolidated and Amended 
Complaint, in the jurisdiction of the State of Florida and 
the District of Columbia and elsewhere, and in particu- 
lar with respect to the action entitled ‘Julius H. Reiter, 

et al. v. Universal Marion Corporation, et al. ,' now 
pending in the United States District Court, District of 
Columbia, bearing Civil Action #2553-1957; and ‘Martin 
Cowen v. E. B. Gerbert, et al.' now pending in the United 
States District Court, Southern District of Florida, Miami 
Division, Civil Action #8543." ! 





The plaintiff in the Florida action is also one of the plaintiffs in 
the above entitled consolidated action in this Court, and his New York 
attorney has executed the Stipulation of Settlement and consented to the 
annexed order. | 

The attorney for the plaintiffs in the District of Columbia action 
is Milton M. Gottesman, Esq. , Wyatt Building, Washington 5, D. C. 
Mr. Gottesman has been advised of the progress of the settlement nego- 
tiations from time to time, and has received a copy of the annexed Stip- 





ulation of Settlement. It is proposed to give notice of the hearings be- 
fore the Referee on the said settlement to Mr. Gottesman by serving 
upon him by mail a copy of the order annexed hereto and of this affi- 
davit, and the said order so provides. | 
No previous application has been made to this or any other Court 
for the relief herein requested. | 
WHEREFORE, deponent respectfully prays that the annexed or- 
der, with the consents annexed thereto, be signed. 





Sworn to before me, this | 
3rd day of March, 1959. Mortimer A. Shapiro 


AARON SCHWARTZ | 
Notary Public, State of New York | 
No. 24-8868000 : 
Qualified in Kings County | 
Commission Expires March 30, 1960/ 
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[ Document entitled "Stipulation of Settlement" 
attached to Exhibit 4, Hecker affidavit of 
3/12/59, appears herein at page 91] 


EXHIBIT 5 
[ Attached to Document entitled "'Addi- 
tional Exhibits of Defendants James 
Mullaney, etc. to Stay] 
AFFIDAVIT 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 

BRUCE A. HECKER, being duly sworn, deposes and Says: 

I am a member of the Bar of the State of New York and of the 
firm of Manning, Hollinger & Shea, which firm represents defendants 
Louis E. Wolfson, E. B. Gerbert, James Mullaney, Alexander Ritt- 
master and Merritt-Chapman & Scott Corporation in an action pending 
in the Supreme Court of the State of New York, County of New York, 
entitled "Angelo S. Esposito, et al, Plaintiffs against Martin Segal, 
et al, Defendants." (Index No. 13605/1957) 

I wish to advise this Court that the annexed document is a true 
copy of the Consolidated and Amended Complaint which was served 


upon my firm in the said action. 
. /s/ Bruce A. Hecker 


[ Jurat dated March 3, 1959] 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO, CHRISTINE J. 
ESPOSITO, MARTIN COWEN, ESTHER 
LAMBERT and FRANK N, COATES, Jr., 


Plaintiffs, =" INDEX NO. 
-against- > 13605-1957 


MARTIN SEGAL, E. B. GERBERT, ALEX- * Consolidated 
ANDER RITTMASTER, JAMES MULLANEY,: _ Action. 
LOUIS E. WOLFSON, CECIL WOLFSON, 

SAM W. WOLFSON, SAUL WOLFSON, FS at a 
NATHAN WOLFSON, A. I. SAVIN, M.'S. | 

SAVIN, H. C. SAVIN, E. C. GIDDINGS, 
ROBERT C. BAKER, J. A. B, BROAD - 
WATER, WILLIAM DENNY, ROBERT E. 
HARVEY, PAUL H. HERSHEY, MARSHAL 

G. STAUB, SOUTHERN PIPE & SUPPLY 
COMPANY, UNIVERSAL MARION CORPO- : 
RATION, and MERRITT-CHAPMAN & 
SCOTT CORPORATION, 





Defendants. 


Plaintiffs above named, complaining of the defendants, for their 
consolidated and amended complaint, pleaded herein pursuant to order 
of this Court dated and entered on May 8, 1958, respectfully allege upon 
information and belief except as to the allegations contained in para- 
graphs "FIRST" and "SECOND" hereof, which are alleged! upon know- 
ledge: | 





AS AND FOR A FIRST CAUSE OF ACTION AGAINST THE 
DEFENDANTS ROBERT C. BAKER, J. A. B. BROADWATER, 
WILLIAM DENNY, ELKIN B. GERBERT, E. CLEVELAND 
GIDDINGS, PAUL E. HARVEY, PAUL H. HERSHEY, JAMES 
MULLANEY, ALEXANDER RITTMASTER, A. I. SAVIN, 

M. S. SAVIN, H. C. SAVIN, MARTIN SEGAL, MARSHAL G. 
STAUB, LOUIS E. WOLFSON, CECIL WOLFSON, NATHAN 
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E. WOLFSON, SAM W. WOLFSON, SAUL WOLFSON, AND 

UNIVERSAL MARION CORPORATION 

FIRST: | Plaintiffs are and at the times of the transactions herein 
complained of were holders and owners of common stock of the defend- 
ant, Universal Marion Corporation (hereinafter referred to as "Univer- 
sal"), 

SECOND: Plaintiffs bring this action on behalf of thems elves and 
all other stockholders of Universal similarly situated and in behalf of 
and in the right of Universal. 

THIRD: Universal is and at all times hereinafter mentioned was 
a corporation, duly organized and existing under and by virtue of the 
laws of the United States pertaining to the District of Columbia. It 
maintains an office for the transaction of business at No. 420 Lexington 


Avenue, in the Borough of Manhattan, City, County and State of New York. 
FOURTH: The defendant, Merritt-Chapman & Scott Corporation 
(hereinafter referred to as 'Merritt"'), is and at all times hereinafter 


mentioned was a corporation duly organized and existing under and by 
virtue of the laws of the State of Delaware. It maintains its principal 
office at No. 261 Madison. Avenue, in the Borough of Manhattan, City, 
County and State of New York. Merritt was incorporated in or about 
1922, and has been engaged in the construction business and marine 
salvage operations. 

FIFTH: Universal had been originally incorporated in 1933 as the 
Capital Transit Company, and was engaged in the business of operating 
street railway and bus transportation in the District of Columbia until 
on or about August 16, 1956, when, upon a sale of all of its assets, it 
ceased to be a transportation operation as aforesaid, and by amendment 
of its corporate charter, changed its name to The Universal Corpora- 
tion and became a business corporation, which it still is. On or about 
April 9, 1957, the said defendant adopted its present corporate name. 

SIXTH: On or about August 16, 1956, the capitalization of 
Universal consisted solely of 960,000 shares of authorized capital 
stock, having a par value of $19.50 per share, all of which were issued 
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and outstanding. At all times pertinent hereto, the capital |stock of 
Universal was and still is traded on the American Stock Exchange and 
the Philadelphia- Baltimore Stock Exchange, and is widely held by stock- 
holders scattered throughout the United States. 
SEVENTH: On or about August 16, 1956, the assets of Universal 
aggregated approximately $13,540,000., consisting of $9,600,000. in 
cash and $3,940,000. in promissory notes secured by a first lien deed 
of trust covering real property previously owned and sold by it. Uni- 
versal had no liabilities. | 
EIGHTH: At or about the time of the sale of all of Universal's 
assets as aforesaid, the Board of Directors determined not to dissolve 





and terminate the corporation but rather to continue its existence and 
thereupon represented to the stockholders of Universal that the afore- 
said cash and secured promissory notes of the corporation would be 
held in continuity for the purpose of engaging in new business ventures. 
NINTH: Thereafter, pursuant to the aforesaid representations of 
declared policy, and on or about November 7, 1956, Universal purchased 
from Merritt substantially all of the assets, properties and businesses 
of two then-subsidiaries of Merritt, namely, Marion Power Shovel Com- 
pany, engaged in the manufacture of gasoline, diesel and electric ex- 
cavator machinery and equipment, and the Osgood Company, engaged in 
the manufacture of excavating machinery, cranes and allied equipment. 
TENTH: Prior to August 16, 1956, and at all times since then, 
defendant, Louis E. Wolfson (hereinafter referred to as Wolfson"), 
through his ownership of capital stock of Universal and the ownership 
of additional capital stock of Universal by the "Wolfson interests" (con- 
sisting of members of Wolfson's family, including the defendants, Cecil 
Wolfson, Nathan E. Wolfson, Sam W. Wolfson, and Saul Wolfson, and 
corporations and trusts controlled by Wolfson and members of his 





family, as aforesaid), continuously has dominated and controlled the 


Board of Directors of Universal and the conduct of its management and 


affairs, and he still does so. | 
ELEVENTH: Prior to and at all times after August 16, 1956 until 
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in or about September 1957, Wolfson and the Wolfson interests owned 
approximately 272,226 shares (or approximately 28.35%) of the total 
issued and outstanding capital stock of Universal; and at all times since 
September 1957, Wolfson and the Wolfson interests owned and still own 
approximately 38.14% of the total issued and outstanding capital stock 
of Universal. 

TWELFTH: On or about August 16, 1956, the number of directors 
of Universal was reduced from fifteen to five directors; and continuous- 
ly since that time and at the present time the Board of Directors of Uni- 
versal has consisted and still does consist of the defendants, Mullaney, 
Gerbert, Giddings, Rittmaster and Segal. 

THIRTEENTH: The defendant, Mullaney, has been continuously 
since in or about August 1956 and still is President of Universal. He 
has also been continuously since in or about the year 1952 and still is 
Controller of various corporations wholly-owned or controlled by the 
defendant, Wolfson and the Wolfson interests. 

FOURTEENTH: The defendant, Gerbert, in addition to being a 
director of Universal, has been continuously, since prior to the year 
1956, and still is a director and member of the Executive Committee of 
Merritt, and of the following subsidiaries of Merritt, namely, New York 
Shipbuilding Corporation and Devoe & Reynolds Company, Inc. He is 
also and has been since prior to the year 1956, a director of Tennessee 
Products & Chemical Corporation which also was and still is a sub- 
Sidiary of Merritt. 

FIFTEENTH: The defendant, Giddings, in addition to being a 
director of Universal, has been continuously, since in or about 1954, 
and still is employed by corporations wholly-owned or controlled by 
Wolfson and the Wolfson interests. 

SIXTEENTH: The defendant, Rittmaster, in addition to being a 


director of Universal, has been continuously, since prior to the year 
1956, and still is a director and member of the Executive Committee 
of Merritt, and of New York Shipbuilding Corporation and Devoe & 
Reynolds Company, Inc. and also a director of Tennessee Products & 
Chemical Corporation. 
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SEVENTEENTH: The defendant, Segal, in addition to being a 
director of Universal, has been continuously, since prior to the year 
1956, and still is President of Continental Enterprises, Inc\, a real 
estate holding company, controlled by Wolfson and the Wolfson interests. 
EIGHTEENTH: On or about November 7, 1956, the authorized 
capital stock of Universal was increased from 960,000 shares having a 
par value of $19.50 each to 5,000,000 shares having a par yaiue of 
$14.00 per share. 
The number of issued and outstanding capital stock shares of 





Universal remained at 960,000 shares. 
NINETEENTH: Universal reported to its stockholders the follow- 
ing condition of the company as at December 31, 1956: 
Its total assets amounted to $28,065,264., of which 
$3,308,220. was in cash. Its total current assets amounted ‘to 
$24,582,142. and its total current liabilities amounted to $7,778,043. 
Its net plant and equipment amounted to $3,341,904. It had long-term 
debt and reserves of $5,980,111. Its surplus account SEE to 
$867,110. ous 





For the period from November 7, 1956 to December 31, 1956, 
Universal realized net income of $870,852. 

TWENTIETH: As at December 31, 1956, the capitalization of 
Merritt consisted of 10,000,000 authorized shares of common stock, 
having a par value of $12.50 per share, of which 5,808,616 shares were 
issued and outstanding and 10,500 additional shares were held by 
Merritt as treasury stock. Since the year 1950, the common stock of 
Merritt has been and still is actively traded on the New York Stock Ex- 
change and on the Philadelphia- Baltimore Stock Exchange. ‘The com- 
mon stock of Merritt is widely held by stockholders scattered through- 
out the United States. ! 

TWENTY-FIRST: Merritt reported to its stockholders the fol- 
lowing condition of the Company as at December 31, 1956: | 





The total assets of Merritt, on a corporate basis, amounted 
to $159,413,110., of which $44,421,198. represented total current assets 
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inclusive of $4,837,074. in cash, and $15,934,892 was in net fixed assets. 
Its investments in and advances to subsidiaries amounted to 
$85,117,413. The total current liabilities amounted to $13,016,810, and 
its long term debt to $23,584,855. Its surplus account totaled 
$50,272,961. 

For the year ended December 31, 1956, net income before 
special credits amounted to $3,780,482, and after special credits, to 
$12,291,091. 

On a consolidated basis total assets amounted to 
$232,949,700., of which $143,019,926. represented total current assets 
inclusive of $21,301,626. in cash, and $68,415,340. was in net fixed 
assets. Total current liabilities amounted to $59,659,452. and long 
term debt to $32,387,307. The consolidated surplus account totalled 
$65,588,814. The equity interests of minority stockholders in subsid- 
iaries amounted to $2,611,703. 

On a consolidated basis, net income for the year ended 
December 31, 1956, amounted to $12,881,736. before special credits, 
and to $16,832,536 after special credits. 

TWENTY-SECOND: For some time before the year 1956, Wolf- 
son was, and he still is in control of the management, affairs and busi- 
ness operations of Merritt, which position of control he gained and 


maintained through the acquisition of substantial amounts of common 
stock of Merritt by himself, the Wolfson interests and the following 
persons associated with Wolfson, hereinafter referred to as the 'Wolf- 


son associates", namely, the defendants, Baker, Broadwater, Denny, 
Gerbert, Harvey, Hershey, Rittmaster and Staub. 

As at December 31, 1956, Wolfson and the Wolfson interests 
owned an aggregate of approximately 270,000 shares of the common 
stock of Merritt; and an additional 77,000 shares, approximately, of 
such stock in the aggregate, were held by the Wolfson associates. 

TWENTY-THIRD: On December 31, 1956, and for some time 
prior thereto and at all the subsequent times herein complained of in- 
cluding the present time, Wolfson and the defendants comprising the 
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Wolfson associates, namely, Baker, Broadwater, Denny, Gerbert, 
Harvey, Hershey, Rittmaster and Staub, were and are members of the 
Board of Directors of Merritt comprising a majority of the members 
of such Board; and Wolfson was and still is Chairman of the Board and 
President of Merritt. During the period from December 31, 1956 to 
and including the present time, Wolfson and his associates constituted 





a majority of nine out of not more than fourteen members of the Board 
of Merritt. | 
The defendants comprising the Wolfson associates have con- 





sistently given full support to Wolfson in his control and conduct of the 
management, affairs and business operations, as aforesaid, of Merritt. 
TWENTY-FOURTH: The defendant, A. I. Savin, became a direc- 
tor and Vice-President of Merritt in or about August 1955 land remained 
such at all times therefrom and during all the times of os transactions 





herein complained of. 
In or about August 1955, Merritt acantned Savin | Construction 
Corporation, which was engaged in the business of nationwide roadbuild- 
ing, heavy construction and marine work, pursuant to the terms of an 
agreement dated July 22, 1955, between Merritt and A. I. Savin, whereby 
283,333 shares of common stock of Merritt were issued to A. I. Savin 
and members of his family in exchange for all of the outstanding 
stock of Savin Construction Corporation valued at $6,800,000. In said 
agreement, the stock of Merritt was valued at approximately $24.00 per 
share, the market value of said stock on the New York Stock Exchange 
on the contract date. : 
Following the consummation of said exchange of| stock, A. I. 
Savin became a director and officer of Merritt, as aforesaid. 
TWENTY-FIFTH: In or about the latter part of the year 1956, 
A. I..Savin expressed dissatisfaction to Wolfson and Wolfson's asso- 
ciates with the continuance of his connection with Merritt as a director 
and with the continuance of the common SSeS holdings in aE of 
himself and members of his family. 
TWENTY-SIXTH: Recognizing that the continued services of 
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A. I. Savin as a dissatisfied director and officer of Merritt could and 
would be highly detrimental to Merritt, and that a sale of the block of 
approximately 287,000 shares of Merritt common stock then owned by 
A. I. Savin and members of his family, to interests other than Merritt 
or interests controlled by Wolfson could and would create a serious 
threat to the continuity of the management and business operations of 
Merritt, and moreover, that the purchase of said block of Merritt, com- 
mon stock by interests controlled by Wolfson, rather than by Merritt 
itself, would substantially increase the number of outstanding shares of 
Merritt common stock owned and controlled by Wolfson, the Wolfson 
interests, and Wolfson's associates which would thereby fortify and en- 
trench Wolfson in continued control of the management, affairs and 
business operations of Merritt, Wolfson, the Wolfson interests,and 
Wolfson's associates thereupon entered into a plan and conspiracy with 
the defendants, Mullaney, Gerbert, Giddings, Rittmaster, and Segal, 
who comprised the Board of Directors of Universal, as aforesaid, to 


cause Universal to purchase 250,000 shares of Merritt common stock 
from A. I. Savin and members of his family, at a price of $23.00 per 


share, totalling $5,750,000., which was grossly in excess of the market 
and fair value of said common stock. 

TWENTY-SEVENTH: In pursuance of the plan and conspiracy 
aforementioned, Universal was caused to enter into an agreement with 
A. I. Savin, dated as of January 1, 1957, wherein it was provided, 
among other things, that Universal would purchase 100,000 shares of 
the common stock of Merritt owned by A. I. Savin for $23.00 per share 
or a total of $2,300,000., payable $100,000. upon the execution of said 
agreement, $360,000. on or before February 1, 1957, and the balance 
of $1,840,000. on or before December 31, 1957, with interest at the 
rate of 5% per annum on the unpaid balance; that upon the respective 
payments by Universal of $100,000. and $360,000., as aforesaid, A. I. 
Savin would endorse for transfer all of the said 100,000 shares and 
place the same, together with an irrevocable (except in the event of 
default) voting proxy to Universal for said shares, in custody with the 





117 


Hartford National Bank & Trust Company, as escrow agent, with whom 
said shares would remain until Universal made its final payments under 
the said agreement, at which time said shares would be transferred and 
delivered, absolutely, to Universal by the said escrow agent. 
TWENTY-EIGHTH: The said agreement of January 1, 1957, 
further provided, among other things, that it was conditional upon the 
release of A. I. Savin by Merritt from any obligation that A. I. Savin 
had to Merritt under Section 11 of the aforesaid agreement between 
them dated July 22, 1955 (referred to in Paragraph "TWENTY-FOURTH" 
hereof); and that if such release should not be furnished by Merritt to 
A. I. Savin on or before January 22, 1957, the said agreement of Janu- 
ary 1, 1957, should become null and void and all payments theretofore 
made thereunder should be returned to Universal by A. I. Savin. 
TWENTY-NINTH: Pursuant to and in furtherance of the plan and 
conspiracy aforesaid, Wolfson and Wolfson's associates caused Merritt 
on or before January 22, 1957, to release A. I. Savin from any obliga- 





tion that he had to Merritt under Section 11 of the said agreement dated 
July 22, 1955. | 
THIRTIETH: Pursuant to and in furtherance of the plan and con- 
spiracy aforesaid, Universal was caused to fully perform the said 
agreement of January 1, 1957, and to pay the entire purchase price of 





$2,300,000., plus interest, provided for in said agreement; and the 
escrow agent thereupon transferred and delivered, absolutely, to Uni- 
versal the said 100,000 shares of common stock of Merritt. 
THIRTY-FIRST: During the months of December 1956 and Janu- 
ary and February 1957, the common stock of Merritt had a true and 
fair market value of substantially less than $23.00 per share. On Jan- 
uary 1, 1957, the true and fair market value of said stock 'was $20.375 
per share. : | 
THIRTY-SECOND: Thereafter, pursuant to and in furtherance 
of the plan and conspiracy aforesaid, Universal was caused to enter 
- into three separate agreements, each dated as of July 1, 1957, respec- 
tively, with A. I. Savin and his two sons, M. S. Savin and H. C. Savin, 
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(hereinafter referred to as the "Savins") whereby, in each case, Uni- 
versal agreed to purchase 50,000 shares of the common stock of Merritt 
at $23.00 per share for a total of $1,150,000., the said agreements, com- 
bined, obligating Universal to pay $3,450,000. in the acquisition of 
150,000 shares of the Merritt common stock. 

THIRTY-THIRD: Each of said agreements of July 1, 1957, pro- 
vided, among other things, that the purchase price of the subject stock 
should be paid by Universal, as follows: $33,000, upon the execution of 
the agreement; $133,300. on or before September 3, 1957; and the 
balance of $983,400. on or before July 1, 1958; and that interest at the 
rate of 5% per annum be paid on any unpaid balance of the purchase 


price; and further, that upon the respective payments by Universal of 
$33,300. and $133,300., the seller would endorse for transfer all of the 
subject 50,000 shares of stock and place the same, together with an ir- 
revocable (except in the event of default) voting proxy to Universal for 
said shares, in custody of the Hartford National Bank & Trust Company, 


as escrow agent, with whom the said shares would remain until Univer- 
sal made its final payment under the said agreement, at which time 

said shares would be transferred and delivered, absolutely, to Universal 
by the said escrow agent. 

THIRTY-FOURTH: Thereafter and on or about August 13, 1957, 
each of said agreements of July 1, 1957, was amended so as to provide 
that the final payment of $983,400. due from Universal under each of 
said agreements might be made on or before February 13, 1959, in the 
place and stead of July 1, 1958. 

THIRTY-FIFTH: Pursuant to and in furtherance of the plan and 
conspiracy aforesaid, Universal was caused to make the payments of 
$33,300. each (aggregating $99,900.) upon the execution of the said 
agreements of July 1, 1957, and thereafter and on or about September 3, 
1957, to make the additional payments of $133,300. each provided for | 
in said agreements, with interest, (aggregating $399,900. and interest); 
and in accordance with the terms of each of said agreements, the re- 
spective sellers have endorsed for transfer and delivered to the 
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Hartford National Bank & Trust Company, as escrow agent, the shares 
of Merritt common stock which are the subject of his agreement, to- 
gether with an irrevocable proxy covering the deposited shares. 
THIRTY-SIXTH: During the entire year of 1957 to and including 
July 1, 1957, the common stock of Merritt had a true and fair market 
value of substantially less than $23.00 per share. On July 1, 1957, the 
true and fair market value of said stock was $19.25 per share. On 





August 13, 1957, the true and fair market value of said stock was 
$18.625 per share. | 
THIRTY-SEVENTH: The payment by Universal, as sepeceaia of 
an aggregate amount of $2,300,000., and interest, under the aforesaid 
agreement of January 1, 1957, for the acquisitions of 100,000 shares of 





the common stock of Merritt, and the payment by Universal, as afore- 
said, of the amounts aggregating $499,900., and interest, and the com- 
mitment by Universal, as aforesaid, to make additional payments 
aggregating $2,950,200., and interest, all pursuant to the aforesaid 
agreements of July 1, 1957, as amended, for the acquisition of 150,000 
additional shares of the common stock of Merritt, were and are im- 
proper, unlawful. and wholly wrongful, and ultra vires, in that the said 
amounts paid and to be paid were and are exorbitant and far in excess 
of the true value of the property acquired and to be acquired, and con- 
stituted and will constitute a waste, dissipation and gift of the funds and 
assets of Universal. 
THIRTY-EIGHTH: The purchase by Universal of said 250,000 
shares of common stock of Merritt, as aforesaid, was contrary to and 
in violation of the representations made by the Board of Directors of 
Universal, referred to in Paragraph "EIGHTH" hereof, that the pro- 
ceeds received by Universal upon the sale of all of the its assets would 





be held in continuity for the purpose of engaging in new business ven- 
tures. The said purchase of 250,000 shares of Merritt's common stock 
did not constitute a business venture by Universal, but, on' the contrary, 
constituted and will constitute transactions for the benefit » profit and 
enhancement of Merritt, Wolfson, the Wolfson interests, and the Wolf- 
son associates. 
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THIRTY-NINTH: The purchase by Universal of said 250,000 
shares of common stock of Merritt, did and does not constitute a proper 
and lawful business investment by Universal, because during the period 
of the transactions herein complained of, Universal could have purchased 
an equivalent 250,000 shares of Merritt common stock on the open mar- 
ket at a price substantially below the purchase price of $23.00 per share 
paid and committed to be paid to A. I. Savin, M. S. Savin and H. C. Savin. 

FORTIETH: By reason of all of the foregoing, the defendants, 
Mullaney, Gerbert, Giddings, Rittmaster and Segal, as directors of 
Universal, violated their fiduciary duty and obligations to Universal and 
to its stockholders by wrongfully, wilfully and in bad faith authorizing 
and causing Universal to enter into the aforesaid agreements for the 
purchase by Universal of said 250,000 shares of Merritt's common stock, 
by failing to set independently and for the best interests of Universal and 
free of the domination and control exercised over them by Wolfson with 
respect to the aforesaid transactions involved in the purchase by Uni- 


versal of said 250,000 shares of Merritt's common stock, and by ac- 


quiescing, cooperating and participating with Wolfson, the Wolfson in- 
terests, and the Wolfson associates in the aforesaid plan and conspiracy 
although said defendant-directors of Universal had or should have had 
knowledge of the intent and purpose of Wolfson and of those who planned 
and conspired with him as aforesaid, and knew or should have known that 
the aforesaid transactions involved in the purchase by Universal of said 
250,000 shares of Merritt common stock were inimical and detrimental 
to the best interests of Universal. 

FORTY-FIRST: By reason of all of the foregoing, the defendants 
Gerbert and Rittmaster, as directors of Universal and as directors and 
members of the Executive Committee of Merritt, held a dual fiduciary 
relationship as interlocking directors of said corporations, and violated 
their fiduciary duty and obligations to Universal and to its stockholders 
by causing Universal to purchase the 250,000 shares of Merritt's com- 
mon stock, as aforesaid, which unfairly and wrongfully benefited Merritt, 
Wolfson, the Wolfson interests, and the Wolfson associates, all unlaw- 
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fully and improperly at the expense of and to the detriment of Universal. 
FORTY-SECOND: By reason of all of the foregoing, Wolfson, by 
virtue of his domination and control of Universal, as aforesaid, violated 
fiduciary duties and obligations owing by him to Universal and to its 
stockholders, by participating in the plan and conspiracy aforesaid, and 
by willfully and wrongfully and in bad faith causing and directing the 
Board of Directors of Universal to authorize and cause Universal to 
purchase the said 250,000 shares of Merritt's common stock, as afore- 
said. | 








FORTY-THIRD: By reason of all of the foregoing, the Wolfson 
interests, including the defendants, Cecil Wolfson, Nathan B. Wolfson, 
Sam W. Wolfson and Saul Wolfson, and the Wolfson associates, con- 
sisting of the defendants, Baker, Broadwater, Denny, Gerbert, Harvey, 
Hershey, Rittmaster, and Staub, have damaged and injured Universal 
by participating in the plan and conspiracy aforesaid, knowing that their 





purpose, intent and object was to cause the directors of Universal and 
Wolfson to violate fiduciary duties and obligations owing by them to 
Universal as aforesaid, and by, in fact, inducing such breach of fiduciary 
duties and obligations. 
FORTY-FOURTH: Each of the Savins knew or should have known 
of the existence of the plan and conspiracy aforesaid and nevertheless 
aided, abetted and fostered the same by negotiating with Wolfson, the 
defendant directors of Universal and the other conspirators aforemen- 
tioned for the sale to Universal of their 250,000 shares of common 
stock of Merritt and entering into the aforesaid stock sale agreements 
with Universal dated January 1, 1957 and July 1, 1957, as amended, 
thereby causing and otherwise participating in a breach of trust and 
fiduciary obligation owing by Wolfson and the defendant directors of 
Universal to the said corporation, as aforesaid, all to the unlawful and 





improper personal profit of the Savins at the expense and to the detri- 


ment of Universal and of its stockholders. | 
FORTY-FIFTH: By reason of all of the foregoing, Universal is 
entitled to a decree requiring all of the individual defendants to account 
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to Universal for all losses and damages sustained by Universal in con- 
nection with and as a result of the transactions and acts and conduct of 
the said defendants herein complained of and for the unlawful profit 
realized by the said defendants or any of them. 

FORTY-SIXTH: Demand upon the Board of Directors of Universal 
to bring this action would be futile because all of the present directors 
of Universal are named herein as defendants and are dominated and 
controlled by Wolfson, also a defendant herein, and they participated, 
cooperated and acquiesced in the commission of and are responsible 


for the acts, transactions and delinquencies herein complained of; and 
no action could be or would be permitted to be instituted by Universal 
without the consent of said defendant directors and any demand upon 


them would be entirely useless and futile; and any action that they might 
institute pursuant to a demand to redress the wrongs herein alleged 
would be in friendly hands with relation to the defendants and would and 
could not be prosecuted properly. 

Demand upon the stockholders of Universal would be futile 
and is unnecessary because under the laws of the District of Columbia 
the management of Universal rests with the Board of Directors and the 
Stockholders cannot compel the Board of Directors to institute litigation; 
and, moreover, Wolfson and his family own or control the voting of ap- 
proximately 38.14% of all of the outstanding stock of Universal and are 
in complete control of the proxy machinery of Universal and thus are 
in full control of Universal and would not cause Universal to bring 
action against themselves. 

FORTY-SEVENTH: Plaintiffs have no adequate remedy at law. 

AS AND FOR A SECOND CAUSE OF ACTION AGAINST 

THE DEFENDANTS MERRITT-CHAPMAN & SCOTT 

CORPORATION AND UNIVERSAL MARION CORPORA- 

TION. 

FORTY-EIGHTH: Plaintiffs repeat, reiterate and reallege each 
and every allegation contained in Paragraphs "FIRST" to "FORTY- 
FOURTH", inclusive, of this consolidated and amended complaint as 
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fully as though herein set forth at length. 

FORTY-NINTH: Merritt, acting through a majority of its Board 
of Directors, including Wolfson who dominated and controlled the Board 
of Directors of Universal, and through interlocking directors of both of 
said corporations, unlawfully, wrongfully and improperly caused Univer- 





sal to purchase the said 250,000 shares of Merritt common stock from 
the Savins for the purpose of unjustly and illegally profiting and benefit- 
ing Merritt, as aforesaid, all at the expense and to the detriment, 

| 


damage and injury of Universal. 
FIFTIETH: Merritt, acting through a majority of tne Board of 


Directors, with full knowledge of the illegal plan and conspiracy afore- 
said, willfully and wrongfully aided and abetted the same and participated 
in and procured the breaches of trust and fiduciary obligation owed to 
Universal by its directors and Wolfson, as aforesaid, all for the im- 
proper and unlawful profit and benefit of Merritt. 
FIFTY-FIRST: In furtherance of the illegal plan and conspiracy 


aforesaid and as part of Merritt's aiding and abetting thereof, Merritt 
furnished the release to A. I. Savin referred to in Paragraph "TWENTY- 
NINTH" hereof which was a condition to the purchase agreement of Jan- 
uary 1, 1957, between Universal and A. I. Savin. | 
FIFTY-SECOND: By reason of all of the foregoing, Universal is 
entitled to a decree requiring Merritt to pay to Universal an amount 
equal to all sums paid by Universal to the Savins toward and for the pur- 
chase of the said 250,000 shares of Merritt common stock, and, in addi- 
tion thereto, interest thereon as may be appropriate, and to assume any 
and all further and remaining liabilities of Universal, including all pay- 
ments still to be made by Universal, under the aforesaid agreements of 
January 1, 1957, and July 1, 1957, as amended; and thereupon to receive 
from Universal a transfer and assignment of all shares of Merritt com- 





mon stock heretofore received by Universal pursuant to said agreements 
and the right hereafter to receive in the place and stead of Universal 
any additional shares of such stock to which Universal might be entitled 
under said agreements. | 
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FIFTY-THIRD: No demand has been made by plaintiffs upon Uni- 
versal or its Board of Directors to institute and prosecute an action 


against Merritt for the acts, transactions and delinquencies herein com- 
plained of, for the reasons that all of the present directors of Universal 


are dominated and controlled by Wolfson, who participated with other 
directors of Merritt named herein, in behalf of and for the profit and 
benefit of Merritt, in the commission of the acts, transactions and de- 
linquencies herein complained of; and that all of the present directors 
of Universal participated, cooperated and acquiesced in the commission 
of said wrongful acts, transactions and delinquencies and no action could 
or would be permitted to be instituted by Universal without the consent 
of its said directors; and that by reason of all of the foregoing, any such 
demand upon the said directors of Universal to commence this litigation 
would be entirely useless and futile. 
FIFTY-FOURTH: Plaintiffs have no adequate remedy at law. 
AS AND FOR A THIRD CAUSE OF ACTION AGAINST THE 
DEFENDANTS ELKIN B. GERBERT, E. CLEVELAND GID- 
DINGS, JAMES MULLANEY, ALEXANDER RITTMASTER, 
MARTIN SEGAL, LOUIS E. WOLFSON, CECIL WOLFSON, 
NATHAN WOLFSON, SAM W. WOLFSON, SAUL WOLFSON, 
SOUTHERN PIPE & SUPPLY COMPANY, AND UNIVERSAL 
MARION CORPORATION. 
FIFTY-FIFTH: Plaintiffs repeat, reiterate and reallege each 
and every allegation contained in Paragraphs "FIRST" to "NINETEENTH", 
inclusive, of this complaint as fully as though herein set forth at length. 
FIFTY-SIXTH: Prior to and at the times of the transactions here- 
in complained of, defendant Southern Pipe & Supply Company (herein- 
after referred to as "Southern") was a corporation duly organized and 
existing under and by virtue of the laws of the State of Florida. It was 
engaged in the business of distributing and selling farm and grove equip- 
ment, steel pipe, valves, welding flanges and fittings, mill and industrial 
supplies, and plumbing supplies and fixtures. 
The business of Southern was highly competitive. The major 





'- Safer. 
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portions of its See ation were centered in Florida and southern 
Georgia. | 

FIFTY-SEVENTH: On or about May 31, 1957, the capitalization 
of Southern consisted solely of 5,000 shares of authorized common 
stock, without par value, of which 2,983 shares were issued and out- 
standing. All of said issued and outstanding shares were owned by the 
defendants, Wolfson, Cecil Wolfson, Nathan Wolfson, Sam W. Wolfson, 
and Saul Wolfson, by a corporation wholly-owned by the Wolfson in- 
terests, and, to the extent of approximately 357 shares, by one, Ben 





FIFTY-EIGHTH: On or about May 31, 1957, and thereafter at all 
times herein complained of, the Board of Directors of Southern con- 
sisted of the defendants, Wolfson, Cecil Wolfson, Sam W. Wolfson, Saul 
Wolfson, and Ben Safer. Wolfson was President of Southern, and its 
other directors were likewise officers of Southern. In addition, the de- 
fendant, Mullaney, then a director and President of Universal, was also 


Controller of Southern. 
FIFTY-NINTH: Southern reported to its stockholders the following 
condition of the Company, as at May 31, 1957: | 
The total assets of Southern, on a corporate basis, amounted 
to $4,133,230, of which $3,741,715. represented total current assets in- 
clusive of $227,674. in cash. $319,889. was in fixed assets. Its invest- 
ment in its wholly-owned subsidiary, Van Duyne Company, Inc., 
amounted to $64,458. Its total current liabilities amounted to 
$1,907,353. It had no long-term debt. Its surplus account totalled 
$1,644,077. ! 








For the fiscal year ended September 30, 1956, net income 
amounted to $397,389; and for the eight months ended May 31, 1957, 
net income amounted to $279,304. | 

On a consolidated basis with its wholly-owned subsidiary, 
Van Duyne Company, Inc., total assets amounted to $4,455,841, of which 
$4,071,094. represented total current assets inclusive of $317,746. in 
cash. $377,413. was in fixed assets. Total current liabilities amounted 
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to $2,026,486. and long-term debt to $4,570. The consolidated surplus 
account totalled $2,424,785. 

For the fiscal year ended September 30, 1956, net income of 
Van Duyne Company, Inc. amounted to $47,353.; and for the eight months 
ended May 31, 1957, it amounted to $30,163. 

SIXTIETH: Universal reported to its stockholders the following 
condition of the Company as at June 30, 1957: 

Its total assets amounted to $31,007,354., of which 
$27,726,689. represented total current assets inclusive of $3,316,319. 
in cash. Its net plant and equipment amounted to $3,239,396. Total 
current liabilities amounted to $9,595,522. and long-term debt and 
reserves to $5,667,681. Its surplus account totalled $2,304,151. 

For the period from January 1, 1957 to June 30, 1957, net 
income amounted to $2,973,041. 

SIXTY-FIRST: During the forepart of the year 1957, Wolfson and 
the Wolfson interests, including the defendants, Cecil Wolfson, Nathan 
Wolfson, Sam W. Wolfson and Saul Wolfson, entered upon a plan and 
conspiracy with the defendants, Gerbert, Giddings, Mullaney, Rittmaster, 
and Segal, to enrich Wolfson and the Wolfson interests at the expense of 
Universal and its stockholders by diverting to Wolfson and the Wolfson 
interests, without adequate consideration, shares of the capital stock of 
Universal, which would be accomplished by causing Universal to ac- 
quire all of the assets of Southern in exchange for an excessive number 
of shares of the capital stock of Universal. 

SIXTY-SECOND: In pursuance of the plan and conspiracy afore- 
mentioned, and to assure personal profit and gain to Wolfson and the 
Wolfson interests, Universal was caused to enter into an agreement 
dated July 15, 1957, with Southern and its stockholders, wherein it was 
provided, among other things, that Universal would acquire all of the 
net assets of Southern in consideration for the issuance to Southern or 
its nominees of 188,235 shares of the capital stock of Universal, valued 


for the purposes of the agreement at $17.00 per share, or a total value 
of approximately $3,200,000. Said agreement was approved by the Board 
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of Directors of Universal on July 31, 1957. 
SIXTY-THIRD: The aforesaid consideration of 188,235 shares of 
the common stock of Universal for the acquisition of the aforesaid 
assets represented an excessive and unreasonable price, and bore no 
reasonable relationship to the value of the assets acquired, for the fol- 
lowing reasons, among others: | 


(a) Under the terms of the aforesaid agreement of sale, the 


value of the aforesaid 188,235 shares of the common stock of Universal 
was fixed at $17 per share, or a total value of $3,200,000, although on 
July 31, 1957, when the aforesaid agreement was approved by the direc- 
tors of Universal the price of the common stock of Universal on the 
American Stock Exchange was $20-3/4 per share, or a total value for 
said 188,235 shares of $3,906,000. Thus, the value of the aforesaid 
188,235 shares of the common stock of Universal was arbitrarily fixed 
by the defendants at approximately $706,000 below the fair, reasonable 
and market value of said shares. 
b) Pursuant to the terms of the aforesaid parchase agree- 
ment, the price at which the net assets of Southern were to be acquired 








by Universal was fixed at approximately $462,000 in excess of the ap- 
praised values of said assets. Accordingly, the total value of the con- 
sideration paid by Universal to acquire the net assets of Southern ex- 
ceeded the appraised value of said assets by approximately $1,168,000. 

c) The value to Universal of the acquisition of the net assets 
of Southern was further reduced by the failure of the aforesaid purchase 
agreement to make adequate provision for the payment of the contingent 
liabilities, including taxes, of Southern and its subsidiary, Van Duyne 
Company, Inc., which liabilities were to be assumed by Universal. 

d) The acquisition of the aforesaid assets by Universal and 
the issuance by it of 188,235 shares of its common stock in considera- 
tion thereof had the effect of reducing both the book value per share and 
the earnings per share of the stock of Universal and thus GEECe the 
equities of the stockholders of Universal. 

To the extent of the excess of said price over the fair 
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value of the assets acquired, the payment thereof constitutes a gift and 
waste of the funds and assets of Universal. 

SIXTY-FOURTH: The aforesaid acquisition by Universal of the 
assets of Southern as hereinabove alleged, was purportedly approved at 
a Special Meeting of the Stockholders of Universal held on September 19, 
1957, by the vote of a majority of the common stock of Universal. 

SIXTY-FIFTH: The notice to stockholders of Universal of the 
aforesaid Special Meeting of Stockholders was accompanied by a proxy 
statement furnished pursuant to the requirements of the Securities and 
Exchange Act of 1934, and the Rules and Regulations of the Securities 
and Exchange Commission which purported to fully and fairly state the 
facts and circumstances with relation to said acquisition and all legal 


and equitable considerations connected therewith and connected with the 


fairness of the terms of said acquisition as set forth in said proxy 
statement. 

The aforesaid proxy statement omitted material facts and 
concealed from the stockholders of Universial material facts which 
were necessary in order to fairly apprise them of the true nature and 
effect of the matters upon which they were required to vote; and said 
proxy statement contained misleading statements and half-truths de- 
signed to create misleading inferences and the stockholders of Univer- 
sal were, and were intended by said misrepresentations and half-truths 
to be, misled. 

Thus, the aforesaid proxy statement was designed and intended 
to create the impression that the terms of the agreement whereby Uni- 
versal acquired the assets of Southern, were subject to prolonged nego- 
tiations and that the aforesaid price and terms were arrived at as the 
result of prolonged arms-length bargaining and that careful considera- 
tion had been given to the agreement by the Board of Directors of Uni- 
versal. In fact, the Wolfson defendants dominated and controlled both 
Universal and Southern and the price and terms of the aforesaid ac- 
quisition were fixed and determined by them. Moreover, the aforesaid 
proxy statement failed to inform the stockholders of Universal of the 
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following material facts and circumstances: | 

(a) That on July 31, 1957, when the Board of Directors of 
Universal approved the aforesaid agreement of purchase, the market 
price of the common stock of Universal was $1-1/2 per share more 
than the market price on July 15, 1957, the purported date of said agree- 
ment. | 
(b) That there had been an appraisal made of the value of the 
assets to be acquired by Universal pursuant to said agreement and that 
the consideration to be paid by Universal substantially exceeded the 
appraised value of the net assets to be acquired.: | 

(c) That the consideration to be paid by Universal substan- 
tially exceeded the book value of the assets to be acquired. 

(d) That the acquisition of said assets would result in a sub- 
stantial reduction in the book value of the shares of the common stock 





of Universal. | 
(e) That under the terms of the aforesaid agreement of pur- 


chase, Universal was indemnified for tax liabilities or other liabilities 
of Southern and Van Duyne Company, Inc. not adequately reflected or 
reserved against, to the extent of only $85,000. | 
SIXTY-SIXTH: By reason of all of the foregoing, the defendants, 
Gerbert, Giddings, Mullaney, Rittmaster, and Segal, constituting all of 
the directors of Universal, acted improperly, in bad faith and in viola- 
tion of their fiduciary duties as directors of Universal, in that none of 
them in said transactions acted in the best interest of Universal and, 
on the contrary, acted adversely to the interests of Universal and 
caused Universal to waste and dissipate its assets and to make gifts of 





its corporate stock to Southern. 
SIXTY-SEVENTH: That at no time during the transactions herein 
complained of did said defendant directors of Universal act independ- 
ently and free of the domination, influence and control over them by 
Wolfson and, on the contrary, said defendant directors at all times 
herein complained of acted in furtherance of the plan and conspiracy 
aforementioned, in which they knowingly and actively participated and 











130 


aided and abetted. 

SIXTY-EIGHTH: That in authorizing and causing Universal to 
enter into the aforesaid agreement of July 15, 1957, and to consummate 
the same, the said director defendants of Universal knowingly acted un- 
lawfully and improperly and in violation of their fiduciary duties to 
Universal, in furthering the personal interests of Wolfson and the Wolf- 


son interests, which were, in respect of the transactions herein com- 
plained of, in conflict with and opposed to the best interests of Universal 
and its stockholders. 

SIXTY-NINTH: That the defendants, Wolfson, Cecil Wolfson, 
Nathan Wolfson, Sam W. Wolfson and Saul Wolfson, knowingly, wrong- 
fully and improperly entered upon the conspiracy hereinbefore alleged 
with the said defendant directors of Universal, with full knowledge of 
the fact that the plan, purpose and object of said conspiracy was to 
cause a waste and dissipation of the assets of Universal, to the private 
benefit and gain of Wolfson and the Wolfson interests as the result of 
the breach of fiduciary duties owing to Universal by the defendant di- 
rectors of Universal; and thereby the said defendants Wolfson caused 
and participated in a breach of trust and fiduciary obligation owing to 
Universal by said defendant directors, to the detriment and damage of 
Universal and its stockholders. 

SEVENTIETH: By reason of all of the foregoing, Wolfson, by 
virtue of his domination and control of Universal and the exercise 
thereof, as aforesaid, violated fiduciary duties and obligations owing by 
him to Universal and to its stockholders, by participating in the plan 
and conspiracy hereinbefore alleged and knowingly and improperly de- 
riving personal benefits and profits therefrom. 

SEVENTY-FIRST: By reason of all of the foregoing, Universal 
is entitled to a decree requiring the individual defendants named herein 
to account to Universal for all losses and damages sustained by Univer- 
sal in connection with and as a result of the transactions and acts and 
conduct of the said defendants herein complained of and for the unlawful 
profit realized by the said defendants or any of them. 
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SEVENTY-SECOND: No demand has been made by plaintiffs upon 
Universal or its Board of Directors to institute and prosecute an action 
against the defendants named herein for the acts, transactions and de- 
linquencies herein complained of, for the reasons that all of the present 
directors of Universal are named as defendants herein and are domi- 
nated and controlled by Wolfson, also a defendant herein, and they par- 
ticipated, cooperated and acquiesced in the commission of and are 
responsible for the acts, transactions and delinquencies herein com- 
plained of, and no action could be or would be permitted to be instituted 
by Universal without the consent of said defendant directors and any 
demand upon them would be entirely useless and futile. 

SEVENTY-THIRD: Plaintiffs have no adequate remedy at law. 

WHEREFORE, plaintiffs demand judgment against the defendants, 





as follows: 
(1) With respect to the first cause of action herein alleged, 

(A) That the individual defendants, and each of them, other 
than the Savins, be directed to account for their acts and ¢onduct as 
directors of Universal or as conspirators in respect of and participation 
in said acts and conduct, and that they be directed to account for all 
monies, assets, facilities and property of Universal which were negli- 
gently, wrongfully, unlawfullyandfraudulently wasted, diverted, mis- 
applied, misappropriated and lost, and that they be directed to pay for 
and restore to Universal any and all sums of money thus accounted for; 





and 


(B) That the defendants, the Savins, be directed to account 
for all gains, profits, advantages and benefits received by; them or any 


of them, directly or indirectly, through the wrongful, improper and il- 
legal use of the monies, assets, facilities and property of Universal, 
and that they be directed to repay, restore and pay over all such monies 
and properties so acquired or the value thereof. : 
(2) With respect to the second cause of action herein alleged, 
(A) That the defendant, Merritt, be directed to 
versal an amount equal to all sums of money paid by Universal to the 


pay to Uni- 
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Savins toward and for the purchase of the said 250,000 shares of the 
common stock of Merritt pursuant to the aforesaid agreements of Janu- 
ary 1, 1957 and July 1, 1957, as amended, and in addition thereto, in- 
terest thereon as may be appropriate; and to assume any and all further 


and remaining liabilities of Universal, including all payments still to 
be made by Universal under the aforesaid agreements of January 1, 1957 
and July 1, 1957, as amended; and 

(B) That the defendant, Universal, upon the receipt by it of 
the payment by Merritt and assumption of its liabilities by Merritt as 
herein directed, be directed to transfer and assign all of the shares of 
the common stock of Merritt heretofore received by it pursuant to the 
aforesaid agreements of January 1, 1957 and July 1, 1957, as amended, 
and to transfer and assign to Merritt the right to receive hereafter, in 
its place and stead, any additional shares of such stock to which Univer- 
sal might be entitled under said agreements. 

(3) With respect to the third cause of action herein alleged, 

(A) That the individual defendants named in said cause of 
action, and each of them, be directed to account for their acts and con- 
duct as directors of Universal or as conspirators in respect of and 
participation in said acts and conduct, and that they be directed to ac- 
count for all monies, assets, facilities and property of Universal which 
were negligently, wrongfully, unlawfullyandfraudulently wasted, diverted, 
misappropriated and lost, and that they be directed to pay for and re- 
store to Universal any and all sums of money thus accounted for, 

(4) With respect to each and every cause of action herein alleged, 

(A) That the plaintiffs be given such other and further relief 
as may be just and proper in the premises; and Bd 

(B) That the plaintiffs recover the costs and disbursements 
of this action, including a reasonable attorneys' fee to plaintiffs attor- 
neys, and reasonable accounting fees. 

NEMEROV & SHAPIRO 


General Counsel for Plaintiffs 
Office & P.O. Address 

111 Broadway 

Borough of Manhattan 

City of New York (6) 
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EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HON. CHARLES F. MC LAUGHLIN, 
JUDGE, UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA, MONDAY, MARCH 
16, 1959 | 


* * * * x * 





[Tr. 22] THE COURT: The Court doesn't want to belabor the 
point, but the Court of Appeals is basing its determination upon a 
purported settlement, and it characterizes the settlement/as one 
which does not, in the Court's opinion, settle all the issues in this 
case. | 

Now, counsel is asking this Court to stay its ruling because 
the settlement represented by the stipulation of settlement settles all 
the claims in this Court. ! 

It seems to the Court that that is adjudicated, and the adjudica- 
tion of the Circuit Court of Appeals, whether they had the|complaint 
before them or not, is an adjudication that the settlement shown in 
the substance and contents of the stipulation of settlement does not 
establish that the settlement, if effected, goes to all of the issues in 
the suit in the District Court of the District of Columbia. 

The Court can hardly read the opinion of the Circuit Court of 
Appeals in any other way, and the Court is questioning whether the 
presence of the complaint in the New York suit in the record will 
modify the words of the Circuit Court of Appeals, which is based upon 
a stipulation of settlement of the claims set forth in that complaint, 


unless it is contended there is just an agreement -- "Well, we have 


settled everything." 








[ Filed March 20, 1959] 


ORDER 

This cause having come on for hearing on defendants’ Motion to 
Stay this action pending the determination of an action filed in the Sup- 
reme Court of the State of New York for the County of New York, en- 
titled Esposito et al. v. Segal et al., Index No. 13605/57, and upon con- 
sideration of the Order of the United States Court of Appeals for the 
District of Columbia Circuit, dated February 26, 1959 in Case No. 
14903, entitled Reiter et al. v. The Honorable Edward A. Tamm, and 
upon reconsideration of the defendants' aforesaid Motion to Stay in the 
light of the recitals of the Court of Appeals' said Order, the papers 
presented to that Court and such additional materials as the parties 
herein have chosen to lay before this Court, including the additional 
affidavits of Counsel for plaintiffs and counsel for defendants respec- 
tively, with attached Exhibits, and the Court having heard oral argument 
and it appearing to the Court that no additional showing has been made 
which would justify the staying of this action, it is by the Court this 
20th day of March, 1959, 

ORDERED that the defendants' Motion to Stay this action pending 
the determination of the aforesaid action in the Supreme Court of the 
State of New York, be and the same is hereby denied. 

The Court being of the opinion that the instant order involves a 
controlling question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from this Order may 
materially advance the ultimate termination of this litigation, it is 

FURTHER ORDERED that the defendants are granted leave to 
seek an interlocutory appeal from this Order to the United States Court 
of Appeals for the District of Columbia. 


/s/ Charles F. McLaughlin 
Judge 





[ Filed March 27, 1959] 


MOTION FOR PRELIMINARY INJUNCTION © 
Come now the plaintiffs, Julius H. Reiter, Barrie L. Beere, 
Rosalie Zaidenberg, Irene Lossberg and Allan A. Merine, and move 
the Court for a preliminary injunction in the above-entitled cause en- 
joining the defendant, Universal Marion Corporation, its agents, serv- 





ants, employees and attorneys, and all persons in active concert and 
participation with it, pending the final hearing and determination of this 
action, from making or performing any agreements, or engaging in any 
proceedings, which are intended to release or prejudice any rights or 
causes of action which the said defendant Corporation has itself refused 
to enforce and which the plaintiffs herein are seeking to assert deriva- 
tively in this Court. In support thereof plaintiffs respectfully show the 
Court as follows: | 
(1) Unless restrained by this Court, the defendant officers and 
directors will cause the defendant, Universal Marion Corporation to 





deliver a release of the corporate cause of action which the plaintiffs 
herein are ‘seeking to compel the said defendant. Corporation to assert, 
without a trial on the merits or the granting of any of the relief sought 
herein, and to carry out an agreement for the transfer of corporate 
assets to certain defendants which will prejudice the granting of the 
permanent relief sought in this case. 

(2) Such action by the defendant corporation will result in ir- 
reparable injury to the plaintiffs and the other public stockholders of 
the defendant, Universal Marion Corporation, on whose behalf this ac- 
tion is brought, as more fully appears in plaintiffs’ verified Supplemen- 
tal Complaint, copy of which is attached hereto as Exhibit I, and the 
Affidavit of the undersigned attorney for the plaintiffs, attached hereto 
as Exhibit IL. 





(3) The issuance of this preliminary injunction is necessary to 


preserve the status quo pendente lite. It will not cause inconvenience 
or loss to the defendant, Universal Marion Corporation, but it will 
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prevent the defendant officers and directors from precluding an adjudi- 
cation of their liability to the said Corporation and its public stock- 
holders by this Court. 
| /s/ Milton M. Gottesman 
/s/ Robert L. Wright 
Attorneys for. Plaintiffs 
[ Certificate of Service] 


Exhibit I [ Attached to Motion for Preliminary Injunction] 
AFFIDAVIT 
STATE OF FLORIDA ) gs: 
COUNTY OF DADE ) : 

Julius H. Reiter, being first sworn on oath, deposes and says 
that he is a plaintiff in the above entitled action, that he has read the 
Supplemental Complaint, copy of which is attached hereto and motion 
for leave to file which is now pending before this court, and that the 
statements contained therein are true to the best of his knowledge, 
information or belief. 
| /s/ Julius H. Reiter 


[ Jurat dated March 23 7 1959} 


[ Attached to Exhibit I to Motion for Preliminary Injunction] 


_ SUPPLEMENTAL COMPLAINT 
1. Since the time when Complaint was filed herein, the following 
additional acts have been committed by the defendant officers and di- 
rectors in carrying out their unlawful concert of action with the Wolfson 
defendants to mulct the defendant Universal Marion Corporation at the 
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expense of the plaintiffs and the other public stockholders, las described 


in the Complaint herein: 
2. Commencing in October of 1957 and continuing up'to and in- 
cluding the present time, the defendant officers and directors have 
caused the defendant Corporation to make payments to the defendant, 
Louis E. Wolfson, in the amount of $1,000.00 per month as ‘an “expense 
allowance," which amount was increased to $2,291.67 as of April 1, 
1958. Also commencing in October of 1957, the defendant officers and 
directors have caused the defendant corporation to pay monthly "ex- 
pense allowances" of $500.00 each to defendants Cecil Wolfson and Sam 
W. Wolfson, respectively. Said payments were made solely as a result 
of the control of the defendant Corporation by the Wolfson defendants 
and have resulted in the dissipation of the Corporation's earnings and 





the impairment of the equity of the plaintiffs and the other public stock- 
holders without benefit to the defendant Corporation. 
3. Since the date of the filing of the Complaint in this action, the 
defendant officers and directors have continued to tie up a major part 
of the Corporation's capital in the acquisition of shares of stock of the 
Merritt-Chapman & Scott Corporation, a corporation owned and con- 
trolled by the Wolfson defendants. Instead of investing its working 
capital in operations of Universal Marion Corporation that would realize 
the maximum earnings to the stockholders which would qualify for the 
tax benefits inherent in the Corporation's seventeen million dollar tax 
loss carry-forward, the said defendants have invested over one million 
dollars ($1,000,000) of the Corporation's working capital in the acquisi- 
tion of an additional 71,300 shares of Merritt-Chapman stock over and 
above the 250,000 shares covered by the Savin Agreements described 
in paragraphs 6 through 9 of the Complaint herein. The price paid for 





a large part of the said stock was substantially in excess of its market 
value on the respective dates of acquisition. By continuing the afore- 
said course of conduct after the filing of the Complaint herein, the said 
defendants have caused the defendant Corporation to increase its hold- 
’ ings of Merritt-Chapman stock to a total of 341,700 shares jas of 
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October 13, 1958, at a total cost to the defendant Corporation of 
$7,111,152, resulting in an aggravation of the injury alleged in para- 
graph 9 of the Complaint. 

4. Onor about February 1, 1959, the defendant officers and direc- 
tors, acting in concert with the Wolfson defendants, caused the defendant 
Universal Marion Corporation to enter into an agreement with them- 
selves, Louis E. Wolfson, Merritt-Chapman & Scott Corporation, and 
the Messrs. A. I. Savin, H. C. Savin and M. S. Savin, as well as certain 
stockholders of the defendant Universal Marion Corporation, providing 
for additional benefits to themselves and the Wolfson defendants at the 
expense of the plaintiffs and the public stockholders of Universal 
Marion Corporation, to wit: 

(a) The said defendants caused the defendant Corporation to 
waive its right to terminate the three agreements of July 1, 1957, as 
amended on August 16, 1957, with A. I. Savin, H. C. Savin, and M. S. 
Savin respectively for the purchase of a total of 150,000 shares of 
Merritt-Chapman stock, in consideration for a reduction of the balance 
due on the purchase price for the said shares from a total of 
$2,950,200 to $2,800,200, thus finalizing and perpetuating the wrongdoing 
inherent in the original expenditure of the Corporation's working capital 


for this purpose, as set forth in paragraphs 6 through 9 of the Complaint 


herein. 

(b) The said defendant officers and directors also caused the 
defendant Corporation to make an agreement with defendants Mullaney, 
Gerbert, Rittmaster, and Louis E. Wolfson, under which the latter may 
purchase one million dollars ($1,000,000) worth of the Corporation's 
holdings of Merritt-Chapman stock at a substantially lower price than 
the defendant Corporation paid for the stock, depending upon the average 
market price of the said stock during a twenty-day period in the future. 

(c) The said defendant officers and directors caused the 
Corporation to agree to the dismissal with prejudice of an action 
brought by certain stockholders in the New York State Supreme Court 
and to obtain the dismissal with prejudice of the action brought by the 





139 
plaintiffs herein, and to release all of its rights, claims and causes of 
action against themselves as officers and directors, and against the 
Wolfson defendants, in any proceeding by the defendant Corporation or 





any of its stockholders involving the Subject matter covered by the said 
New York Supreme Court action or any matters similar thereto. In 
particular, the said defendants have attempted to cause the Corporation 
to release all rights, claims and causes of action which the Corporation 
may have against themselves and the Wolfson defendants arising out of 
the aforesaid Agreements of January 1, and July 1, 1957 with the Savins, 
and the Agreement of July 15, 1957 with the Wolfson defendants and 
Southern Pipe and Supply Co. described in paragraph 11 of the Complaint 





herein including rights asserted derivatively by the plaintiffs in this ac- 
tion in this court. | 

9. On or about February 13, 1957, in accordance with the afore- 
Said agreement, the defendant officers and directors, acting in concert 
with the Wolfson defendants, caused the Corporation to SIEGES an 
instrument entitled "Stipulation of Settlement," captioned in the Supreme 
Court of the State of New York, County of New York, embodying the 
terms of the foregoing agreement described in paragraph 4 hereinabove, 
and have also caused the Corporation to agree to apply to the said New 
York court for approval of the said "Stipulation of Settlement."’ On that 
Same date, the said defendants caused the defendant Corporation to 
execute a release in favor of themselves, the Wolfson defendants, and 
others not parties to this action, in accordance with the terms described 
in subparagraph (c) hereinabove, to be delivered upon the final consum- 
mation and approval of the aforesaid "Stipulation of Settlement. " An un- 
executed copy of the purported Stipulation and Release is attached here- 
to as Exhibit A. | 

6. The said document, although designated as a "Stipulation of 
Settlement" and although purporting by its terms to release the afore- 





Said rights and causes of action of the defendant Universal Marion Corpo- 
ration for good and fair consideration, in truth and in fact constitutes an 
unlawful dissipation by the said defendants of valuable corporate rights 

| 
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and assets for the sole benefit of the defendant officers and directors 
and the Wolfson defendants, without providing any benefit to the Corpora- 
tion and its public stockholders. In waiving its right to terminate the 
unlawful Savin Agreements of July 1, 1957 under paragraphs 2 and 3 of 
the said "Stipulation,"’ the defendant officers and directors have con- 
firmed rather than corrected the wrongdoing inherent in their original 
decision to tie up a major portion of the Corporation's working capital 
in a single investment in the unmarketable stock of a corporation con- 
trolled by the Wolfson defendants. The said agreement does not even 
purport to provide any relief to the Corporation for injuries sustained 
as a result of the issuance of 171,300 shares of its capital stock to the 
Wolfson defendants in exchange for the assets of the Southern Pipe and 
Supply Co. None of the defendants named herein are required to account 


to the Corporation for any damages, and no injunctive relief is provided 
against their continuing to engage in the same kind of discriminatory 
and prejudicial actions as are alleged by the Complaint herein. In fact, 


none of the relief sought against the defendants in this action has been 
obtained by the said settlement agreement. The only effect of the said 
agreement is to inflict additional injuries on the defendant Corporation 
in the form of liability for the costs and expenses of negotiating and 
litigating the so-called "Stipulation of Settlement" in the New York 
court and for the fees and expenses of the attorneys and accountants for 
all the numerous and superfluous parties to the New York proceeding as 
provided in paragraphs 9 and 10 of the said "Stipulation." 

WHEREFORE, plaintiffs pray that other and further relief be 
granted herein as follows: 

I. That Universal Marion Corporation be awarded damages from 
the Wolfson defendants and the defendant officers and directors for the 
additional injuries which it has sustained as the result of the continued 
diversion of its working capital into the shares of Merritt-Chapman 
stock since the filing of the Complaint herein. 

Il. That Universal Marion Corporation be awarded damages from 
the Wolfson defendants and the defendant officers and directors for the 
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injuries which it has sustained as the result of the aforesaid payments 


for "expense allowances" to the Wolfson defendants. : 
Ill. That the defendant officers and directors be enjoined from 
causing the Corporation to enter into further dealings with themselves 
and the Wolfson defendants or with corporations and concerns owned 
and controlled by the said defendants, and in particular from causing it 
to make any further acquisitions of the shares of Merritt-Chapman 
stock. | 





IV. That the defendant officers and directors be enjoined from 
entering into any agreements or causing Universal Marion Corporation 
to enter into any agreements, or to take any actions, which purport to 
release, curtail or limit any claims, rights, or causes of action which 
the said Corporation has itself refused to enforce and which the plain- 
tiffs herein have asserted derivatively on its behalf. | 
V. Such other and further relief as the court shall deem equitable 
and just. | 
/s/ Milton M. Gottesman 
/s/ Robert L. Wright | 


Attorneys for the Plaintiffs 
Wyatt Building 
Washington 5, D. C. 


Of Counsel: 


Julius H. Reiter 
667 Madison Avenue 
New York, New York 





[For Stipulation of Settlement, attached as | 
Exhibit A to the foregoing supplemental | 
complaint, see above, page 91 | 
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Exhibit II [ Attached to Motion for Preliminary Injunction] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 


Milton M. Gottesman, being duly sworn, deposes and says: 

1. Iam one of the attorneys for the plaintiffs in this action 
brought by minority stockholders of the defendant Universal Marion 
Corporation, formerly known as Capital Transit Company, a corporation 
organized under the laws of the District of Columbia. On March 13, 
1959, I executed an Affidavit, copy of which is attached hereto, bringing 
to the attention of this court facts which showed that the "Stipulation of 
Settlement''which the defendant officers and directors have caused the 
said defendant corporation to enter into in an action brought by certain 
other stockholders in the Supreme Court for the State of New York, 
County of New York, did not provide any of the relief sought by the 
plaintiffs in this action and therefore did not constitute any justification 
for granting defendants’ motion to stay this action. Iam making this 
additional affidavit to show the Court that notwithstanding the Court of 
Appeals' Order of February 26, 1959 and this Court's denial of the de- 
fendant's motion to stay this action, the defendants have gone ahead 
with proceedings before a referee appointed by the said New York Court 
designed to dismiss this cause of action as a part of the settlement of 
the said New York action, before this action can be heard and deter- 
mined by this Court. 

2. On or about March 11, 1959, I received notice of an Order 
entered by the New York Supreme Court on March 9, 1959 appointing 
Hon. Louis A. Valente as referee to conduct a hearing into the "fair- 
ness, reasonableness and adequacy" of the said "Stipulation of Settle- 
ment". A copy of the said "Stipulation of Settlement" is attached as 
Exhibit A to plaintiff's Supplemental Complaint herein, A copy of the 
said New York Order is attached as Exhibit 4 to the Affidavit of Ed- 
mund L. Jones, Esq., filed herein on March 13, 1959. 

3. After reconsideration of defendants’ Motion to Stay in the 
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light of the Court of Appeals’ Order of February 26, 1959, this Court 
entered an Order dated March 20, 1959 denying a stay of this action 
pending the said proceedings in the New York court. Although the Court 





granted the defendants leave to apply for an interlocutory appeal from 
its said Order, it denied a request by the defendants that proceedings 
in this case be stayed pending such appeal. 
4. On March 16, 1959, immediately upon the denial oS this Court 
of the defendants' aforesaid Motion to Stay, I wrote a letter to the said 
New York referee, acknowledging receipt of the said New York Order 
of Reference and calling his attention to this Court's denial of the afore- 
said stay order as well as to the following facts: (a) that the cause of 





action asserted by the plaintiffs in this court is not the same as the 
cause of action which the New York stockholders are seeking to settle 
in the proceedings before the said referee in the New York court; (b) 
that the Stipulation of Settlement which the said referee has undertaken 


to consider provides none of the relief which the plaintiffs herein are 


seeking; and (c) that the United States Court of Appeals for the District 
of Columbia Circuit in its Order dated February 26, 1959 held that the 
plaintiff's action was "properly brought in this jurisdiction" and that 
"the District Court has had and still has jurisdiction over a District of 
Columbia corporation, its officers and directors, as to transactions 


authorized to be or actually consummated in this District, and of a 
cause of action with respect thereto wherein complete relief may be 
had..." 

5. With the above letter of March 16, 1959 to the New York 
referee, I enclosed copies of plaintiffs' Complaint and Motion for Leave 
to File Supplemental Complaint herein, a copy of the aforesaid Court of 
Appeals Order of February 26, 1959, and a copy of my Affidavit filed 
herein on March 13, 1959 with attached Petition for Writ of Mandamus 
and correspondence with the attorney for the New York plaintiffs. 

6. I requested the said referee, in the light of the foregoing con- 
siderations, to postpone temporarily the hearings scheduled before him, 
and to refrain from taking any action which might affect matters 
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presently under adjudication in this Court. I suggested that if in his 
opinion the action in the New York Court necessarily involves the same 
issues as those pending before this Court, further proceedings in the 
New York case should be stayed pending trial and final determination 
by this Court here in the jurisdiction where the subject corporation is 
domiciled. A'copy of my letter and enclosures of March 16, 1959 to 
the New York referee is attached hereto as Exhibit A. 

7. On March 18, 1959, I was advised by Mortimer A. Shapiro, 
attorney for the New York stockholders, that at the hearing held on that 
date before the New York referee, receipt of my letter of March 16, 
1959 was noted and that it was nevertheless decided that the said hear- 
ing would be resumed on March 20, 1959 and that I should be advised 
accordingly in order to give me another opportunity to participate there- 
in. I promptly replied that for the reasons stated in my aforesaid letter 
of March 16, 1959, the plaintiffs herein would not participate in those 
proceedings. 

8. The defendants have executed and agreed to deliver as a part 
of the settlement of the claims asserted in the New York action, a 
release which their counsel has conceded is intended also to release 
all of the corporate claims for relief now under adjudication by this 
Court. Moreover, under paragraph 7 of the said Stipulation of Settle- 
ment, the parties to the New York action have agreed to cooperate in 
obtaining the dismissal with prejudice of this action in this Court with- 
out any adjudication on the merits of plaintiffs’ claims. Plaintiffs" 
Supplemental Complaint herein alleges that the proposed New York 
settlement agreement is a continuation of the injurious conduct alleged 
in the Complaint herein and prays for injunctive relief against the 
threatened release. Unless the defendants are enjoined by this Court, 
they may deliver the said release before this Court can hear and 
determine the merits of plaintiffs’ claim for relief herein. 

/s/ Milton M. Gottesman 


[ JURAT dated March 27, 1959] 
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[ Exhibit A to Exhibit II, attached to Motion for Preliminary Injunction] 


Law Offices of 
MILTON M. GOTTESMAN 
Wyatt Building 
Washington 5, D. C. 
March 16, 19; 


Hon. Louis A. Valente 
61 Broadway 
New York 5, New York 


Inre: Esposito et al v. Segal et al, Index No. 
13605/57, in the Supreme Court of the 


State of New York, County of New York. 
Dear Judge Valente: 
This will acknowledge receipt of a copy of an Order dated March 9, 
1959 referring a "Stipulation of Settlement" in the above action for your 





consideration, and setting March 18, 1959 as the date of the first such 
hearing. 

Together with Robert L. Wright, Esq., I represent five minority 
stockholders of Universal Marion Corporation, who have filed a Com- 
plaint in the United States District Court for the District of Columbia in 
Civil Action No. 2553-57, entitled Reiter, et al. v. Universal Marion 
Corporation, et al., a copy of which is enclosed herewith.; We have ex- 
amined the proposed "Stipulation of Settlement" which the parties to the 
above New York action have submitted for your approval and find that it 
provides no relief which the stockholders whom we represent are seek- 
ing in the United States District Court for the District of Columbia forthe 
reason set forth in the Affidavit which I filed with that Court on March 13, 
1959, copy of which is enclosed herewith. ! 

We do not desire to intervene or appear in the New York action, 
but respectfully submit this letter for your information. I previously 
advised Mr. Shapiro, counsel for the New York plaintiffs, of our posi- 
tion in my letter of January 26, 1959, copy of which is attached as Ex- 
hibit D to the above Affidavit. ! 
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We have also filed in the United States District Court for the 
District of Columbia, a Motion for Leave to File Supplemental Complaint, 
a copy of which is enclosed herewith. The said Supplemental Complaint 
charges that the purported "Stipulation of Settlement", and the Release 
which the defendants propose to deliver pursuant thereto, is in fact a 
continuation of the wrongdoing alleged in our Complaint and prays for 
an injunction restraining the Corporation and its officers and directors 
from entering into any agreements or taking any actions "which purport 
to release, curtail, or limit any claims, rights, or causes of action 
which the said Corporation has itself refused to enforce and which the 
plaintiffs herein have asserted derivatively on its behalf". 

In our opinion, the issues raised in the Esposito case and the 
relief sought therein are different from the cause of action and claim 
for relief asserted by our clients here in the District of Columbia Court. 
We understand that the Corporation and its management, the defendant 


officers and directors, (as well as other parties before you who are not 


parties in our action) have maintained that the actions in both jurisdic- 
tions are seeking derivatively to assert the same cause of action, and 
we would suppose that that was why the copy of the New York Court's 
Order of March 9th was served on us. In this connection, we respect- 
fully call your attention to the authorities cited at pp. 9 - 13 of our 
Petition for Writ of Mandamus, filed in United States Court of Appeals 
for the District of Columbia on January 16, 1959, a copy of which is 
attached as Exhibit A to my enclosed Affidavit of March 13, 1959. These 
cases hold that "it has long been settled doctrine that a Court - state or 
federal - sitting in one State, will, as a general rule, decline to inter- 
fere with, or control by injunction or otherwise, the management of the 
internal affairs of a corporation organized under the laws of another 
state, but will leave controversies as to such matters to the courts of 
the state of domicile", Rogers v. Guaranty Trust Co., 288 U.S. 123, 
130, 53 S. Ct. 295, 297 (1933). 
: On February 26, 1959, the United States Court of Appeals for the 
District of Columbia Circuit handed down an Order granting our clients 
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leave to file the foregoing Petition for Writ of Mandamus and suggested 
that the District Court after consideration of the recitals of the Court of 
Appeals' said Order, would on its own motion vacate its Order of Decem- 
ber 5, 1958 staying the action here pending the determination of the New 
York action. In its said Order of February 26, 1959, a copy of which is 





enclosed herewith, the Court of Appeals held that our action in the United 
States District Court for the District of Columbia was "properly brought 
in this jurisdiction", and "'that the District Court has had and still has 
jurisdiction over a District of Columbia corporation, its officers and 
directors, as to transactions authorized to be or actually consummated 
in this District, and of a cause of action with respect thereto wherein 
complete relief may be had..." 

Pursuant to the above decision of the Court of Appeals, the Dis- 
trict Court has vacated its Stay Order of December 5, 1958. Today, upon 
the renewal of the defendant's motion to stay this action in view of the 
"Stipulation of Settlement" now pending before you, the District Court 
refused to grant such a stay regardless of any agreement that the parties 
to the New York action may have made. The defendants, however, have 
been allowed to file an interlocutory appeal to the United States Court of 
Appeals for the District of Columbia from the denial of their Motion. 

In view of the foregoing facts, we respectfully suggest that you 





postpone the hearings now scheduled before you, pending the decision 

of the said appeal by the United States Court of Appeals for' the District 
of Columbia, and that you refrain from taking any action that might 
affect matters presently under adjudication in the courts of the District . 
of Columbia. If in your opinion, the Esposito action necessarily involves 
the same issues as those now pending before the District Court here, we 
respectfully suggest that you recommend to the Supreme Court for the 
State of New York that all further proceedings in the Esposito case be 
stayed pending the final determination of the action brought here in the 
District where Universal Marion Corporation is domiciled. If in your 
opinion, nothing that is presently pending before you will affect the 


matters under adjudication in the courts of the District of Columbia, or 
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if for any other reason you are unwilling to postpone the hearings in 
question, I should appreciate your so advising me. 

Respectfully yours, 

/s/ Milton M. Gottesman 


cc: Mortimer A. Shapiro, Esq. 
Edmund L. Jones, Esq. 
Andrew T. Altmann, Esq. 


Enclosures*: Pleadings in C.A. 2553-57 in the United States 
District Court for the District of Columbia, as 
follows: 


1. Complaint. 

2. Affidavit of Milton M. Gottesman of 
3/13/59 with attached Exhibits A 
through D. 

. Plaintiffs' Motion for Leave to File 
Supplemental Complaint. 

- Copy of Order of United States Court 
of Appeals for the District of Colum- 
bia of 2/26/59. 


Seer sa mas eer chains unease 
Enclosure 1 is printed herein at page 7 ; enclosure 2 at page 43 ; 
enclosure 3 at page13§ and enclosure 4 at page 39. 


[ Filed April 9, 1959] 

MOTION FOR RECONSIDERATION OF 

| MOTION TO STAY 

In view of the order of April 9, 1959, of the United States Court 

of Appeals for’ the District of Columbia Circuit in the case of James 
Mullaney, E. B. Gerbert, E. Cleveland Giddings, Alexander Rittmaster 
and Martin Segal, applicants v. Julius H. Reiter, et al. and Universal 
‘Marion Corporation, respondents, No. 15043, the defendants, James 
Mullaney, E. B. Gerbert, E. Cleveland Giddings, Alexander Rittmaster 
and Martin Segal, respectfully move the Court to reconsider its order 
on defendants" Motion to Stay, which was argued before the Honorable 
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Charles F. McLaughlin on March 16, 1959, and which was denied by 
order dated March 20, 1959. 





HOGAN & HARTSON | 
By /s/ Edmund L. Jones 
Frank F. Roberson 


Attorneys for Defendants, 
Mullaney, Gerbert, Giddings, 
Rittmaster and Segal 


[ Certificate of Service] 


EXCERPT FROM TRANSCRIPT OF PROCEEDINGS. 


[ Before the Hon. Alexander Holtzoff, Judge, United 
States District Court for the District of Columbia, | 
on defendants' motions to extend time for filing ob- | 
jections, and for extension of time to answer plain- | 
tiffs' motions for leave to file supplemental complaint 
and for preliminary injunction] | 


April 10, 1959 | 

ak * * * * * 

[Tr. 19] MR. JONES: May I ask Your Honor this: I think our 
motion for reconsideration of the motion to stay will be ripe for hear- 
ing by that time. Will that be heard by Your Honor or would we have 
to go back to Judge McLaughlin on that? I would be celgitod to argue 
it out here before Your Honor. 

THE COURT: Iam perfectly willing to hear it. All of the 
motions are here. Judge McLaughlin is in another assignment. Ordi- 
narily, a motion for reconsideration may only be entertained by the 
Judge who made the original order that is sought to be reconsidered. 
However, if what you want to do is renew the motion for a stay on 
different facts, that would be another motion and I would hear it. But 
a motion, if it is in the form of a motion for reconsideration, I think 
courtesy to the other Judge would require me to refer the matter to 
the other Judge unless he wants to certify it back. 

MR. JONES: Would it be satisfactory to Your Honor -- I have 
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got to see Judge McLaughlin on Monday -- if I asked him if that would 
be satisfactory to him? 

THE COURT: Yes; I have no objection to your asking Judge 
McLaughlin. Of course, I do not want any impression made to Judge 
McLaughlin that I have any preference in the matter as to whether he 
should or should not certify it to me. 

MR. JONES: I think, on reflection, it might be better if I did 
not do that. If Your Honor -- 

THE COURT: No, I would never ask another Judge to certify a 
matter to me. I have never done it yet and I would not consider it 
appropriate. 

MR. JONES: I knew Judge McLaughlin had gone into another 
branch of the Court. He goes in on Monday, I think, to a Civil Jury 
Court. 

THE COURT: Yes, he does, but if your motion is for a stay on 
different facts, I should hear it. If it is a motion for reconsideration 
on an order granted by Judge McLaughlin, it would be inappropriate 
for me to hear it. 

MR. WRIGHT: That motion is filed out of time. The time for 
filing a motion for reconsideration before Judge McLaughlin expired 
before this motion was filed. 

THE COURT: I am not passing on that because that is not before 


MR. JONES: If Your Honor please, I have had this motion 
headed, "Reconsideration for Motion to Stay."" In view of the fact that 
Judge McLaughlin obviously misconstrued the ruling of the Court of 
Appeals and the Court of Appeals made it perfectly clear in its order 
yesterday, I think that motion for a stay should be argued before these 
other motions and I can file that immediately. 

THE COURT: No; I am going to hear all the motions at the same 
time that are before me but I am not going to hear that one at all 
unless Judge McLaughlin certifies it to me unless you file a new motion 


for a stay. I would not hear any motion which is a motion for recon- 
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sideration of a motion heard by another Judge unless that other Judge 
certifies it to me. If you want to file a new motion for a stay based 


on recent events, that is an independent matter and I would have a 


right to hear it. 
MR. JONES: Would you be willing to bring that up if I fileda 
new motion to hear that on the 22nd, also? | 
MR. WRIGHT: Surely, we have no objection. This/will be the 
third motion for a stay. If another one is to be heard, it certainly 
ought to be disposed of at thefirst opportunity. We would not object 
to arguing it then. 
THE COURT: What do you want to do about the OtOn for a 





stay ? 





MR. JONES: I think, in view of the fact that I have filed a 
motion for reconsideration of the motion to stay, and I based that on 
the ground that the Court of Appeals made clear that it had not made 
an adjudication that Judge McLaughlin thought it had made and that it 
bound him, therefore, we never have had a presentation of this motion 
to stay on its merits. If Your Honor please, the matter is in the 
record. There would not be anything new that has happened. 

THE COURT: Then you will have to go back to Judge McLaughlin 
unless he certifies it to me. | 

MR. JONES: Unless it could be said that the Court of Appeals 
order of yesterday is something new. | 

THE COURT: Well, it is, but I think, as a matter of courtesy, 

I would feel I was discourteous to Judge McLaughlin to hear an applica- 
tion to reconsider an order that he has made unless he certifies it to 





me first. I have no objection to your going to Judge McLaughlin if 
you would like to do it so all the motions could be heard together and 
ask him to certify it to me. | 
MR. JONES: My only reluctance is, if Your Honor please, that 
I would not want Judge McLaughlin to think that I had any feeling that 
I could not get a fair hearing before him. 
THE COURT: Exactly. I understand that but, primarily, the 
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matter is before him. If he wants to certify it to me and it would 
make sense because I have all the other motions, he might say that I 
should consider this together with the others. But, unless he wants to 
certify it to me, I would be discourteous to him if I heard it. Other- 
wise, I will hear all the motions on the 22nd and all papers are to be 


filed not later than the 20th. 
* * 


[ Filed April 13, 1959] 
PRAECIPE 
The Clerk of said Court will please withdraw the motion for 
reconsideration of motion to stay filed herein April 9, 1959, by the 
defendants, James Mullaney, E. B. Gerbert, E. Cleveland Giddings, 
Alexander Rittmaster and Martin Segal. 
/s/ Edmund L. Jones 


Attorney for defendants Mullaney, 
Gerbert, Giddings, Rittmaster and 


Segal. 


[ Filed April 13, 1959] 
MOTION FOR STAY 

Now come the defendants, James Mullaney, E. B. Gerbert, 
E. Cleveland Giddings, Alexander Rittmaster and Martin Segal, and 
move the Court to stay all further proceedings herein pending deter- 
mination of a derivative stockholders’ action against the same defen- 
dants and others, now pending in the Supreme Court of the State of 
New York, County of New York, entitled Esposito, et al. v. Segal, 
et al., Consolidated Action Index No. 13605/57. The principal 
grounds for the motion are: 
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(1) The consolidated action in New York is a consolidation of two 
cases filed earlier and two cases filed later than the District of Colum- 
bia action and which challenges the propriety of the same ne trans- 
actions complained of herein. 

(2) A Stipulation of Settlement has been entered into in the New 
York action and the fairness, reasonableness and adequacy of said 
settlement is now under consideration by the Supreme aie of the State 
of New York. 

(3) A stay of all further proceedings in this action pending a deter- 
mination of the New York suit will avoid a multiplicity of actions and 
permit a minimization of expense which the defendants will otherwise 





have to bear, should they be required to participate in both actions 
simultaneously. 

HOGAN & HARTSON 

By /s/ Edmund L. Jones 


/s/ Frank R. Roberson 

Attorneys for Defendants, James 
Mullaney, E. B. Gerbert, E. Cleve- 
land Giddings, Alexander Rittmas- 
ter and Martin Segal, 


* * Xx : 


[ Certificate of Service] 


[ Filed April 23, 1959] 


AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 
I, Edmund L. Jones, being first duly sworn, on oath depose and 
Say that Iam an attorney for defendants, James Mullaney, E. B. Ger- 
bert, E. Cleveland Giddings, Alexander Rittmaster and Martin Segal, 





in the above-captioned stockholders' derivative action. As appears 


from the records in this case, there is pending in the Supreme Court of 
the State of New York a derivative stockholders' suit involving the 
same two transactions as are complained of herein. This suit is entitled 
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Angelo S. Esposito, et al v. Martin Segal, et al, Consolidated Action 
Index No. 13605-1957. It further appears from the records in this case 
that a Stipulation of Settlement has been entered into in the said con- 
solidated New York action and the New York Court has been asked to 
approve said settlement. The New York Court has referred the matter 
to the Honorable Louis A. Valente, Referee, with directions to conduct 
a hearing on the fairness, reasonableness and adequacy of said settle- 
ment and report to the Court whether or not the said settlement should 
be approved and confirmed. A copy of this order was sent to Mr. 
Milton M. Gottesman, attorney for the plaintiffs in this case. 

On March 16, 1959, Mr. Gottesman wrote a letter to the Referee, 
acknowledging receipt of a copy of the Stipulation of Settlement and 
noting that the first hearing would be held on March 18, 1959. Mr. 
Gottesman in his letter of March 16, 1959, enclosed copies of certain 
papers which had been filed herein and suggested to the Referee that 
he postpone his hearings until after this suit had been determined. He 
also stated that he did not desire to intervene or appear in the New York 


action. A copy of this letter, which was sent me by Mr. Gottesman, is 
attached hereto, marked "Exhibit A". 
Iam advised by counsel representing the defendants in the con- 


solidated New York action, and therefore on information and belief aver, 
that when the attorneys for the respectiye parties appeared before 
Judge Valente on March 18, 1959, Judge Valente brought to their atten- 
tion the substance of Mr. Gottesman's letter of March 16 and directed 
that the hearing be adjourned for a short period of time to enable Mr. 
Mortimer A. Shapiro, chief counsel for the plaintiffs in the New York 
action, to telephone Mr. Gottesman and advise him that they would only 
mark documents on the 18th and would adjourn for the taking of testi- 
mony of live witnesses until Friday, March 20, 1959, at 10:30 a.m., in 
order to give Mr. Gottesman an opportunity to appear and fully partic- 
ipate therein. 

Mr. Shapiro wrote Mr. Gottesman under date of March 18, 1959, 
confirming his earlier telephone conversation. A copy of this letter is 
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attached hereto, marked "Exhibit B". | 

On March 19, 1959, Mr. Gottesman wrote Mr. Shapiro advising 
him that he did not intend to participate in the New York proceeding. 
A copy of this letter is attached hereto, marked "Exhibit C". 

I am further advised by counsel for the defendants in the New York 
action that at the hearing on March 18, 1959, approximately fifty exhibits 
were marked and that on the hearing on the 20th testimony of the defend- 
ants Mullaney and Rittmaster was taken. At the conclusion of the hearing, 








the Referee made the following statement: "The hearing is closed. 
Decision reserved." | 

I am also advised by the said New York counsel for the defendants 
that the decision and report of the Referee is expected some time during 
the week of April 26th. | 
/s/ Edmund L. Jones | 
[JURAT, dated April 23, 1959] 


[ Certificate of Service] 


1 Exhibit A attached to affidavit of Edmund L. 
Jones of 4/23/59, letter from Gottesman to 
Valente dated March 16, 1959, appears | 
herein at page 145.] 


Exhibit B [ Attached to affidavit of Edmund L. Jones of 4/23/59] 


March 18, 1959 


Milton M. Gottesman, Esq. 


Wyatt Building 
Washington 5, D. C. 


Re: Esposito, et al. v. Segal, et al. 
Index #13605/57, Supreme Court of the 


State of New York, County of New York 
Dear Mr. Gottesman: 


I called you this morning at the direction of Judge Valente and 
this letter is to confirm that telephone conversation. 
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As I advised you, the hearings in this matter were adjourned at 
Judge Valente's suggestion to Friday, March 20, 1959, in order to 
afford you the further opportunity to fully participate therein. 

The hearings will be reconvened on that day at 10:30 A.M. at 
Judge Valente's office, 61 Broadway, New York City, and oral testimony 
will be taken at that time, 

! Yours very truly, 
/s/ Mortimer A. Shapiro 


CC: Hon. Louis A. Valente 
Edmund L. Jones, Esq. 
Andrew T. Altmann, Esq. 


Exhibit C [ Attached to affidavit of Edmund L. Jones of 4/23/59] 


Law Offices of 
MILTON M. GOTTESMAN 


Wyatt Building 


Washington 5, D. C. 
March 19, 1959 


Mortimer A. Shapiro, Esquire 
Nemerov & Shapiro 
111 Broadway 
New York 6, New York 
Re: Esposito, et al. v. Segal, et al. 
Index #13605/57, Supreme Court of the 
State of New York, County of New York 


Dear Mr. Shapiro: 

I have your letter of March 18, 1959. For the reasons previously 
stated in my letter of March 16, 1959 to Judge Valente, we do not intend 
to participate in the proceedings to which you refer. 

Yours very truly, 
/s/ Milton M. Gottesman 


cc: Hon. Louis A. Valente 
Edmund L. Jones, Esquire 
Andrew T, Altmann, Esquire 





[ Filed May 12, 1959] 
| 
EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 


[ Before the Hon. Alexander Holtzoff, Judge, United 
States District Court for the District of Columbia, | 
on defendants' motion to stay and plaintiffs" motions 
for leave to file supplemental complaint and for 
preliminary injunction] 


April 23, 1959 


[Tr. 95] OPINION | 

This is a motion by the defendants in a derivative stockholders’ 
action for a stay of proceedings until the disposition of a similar suit 
brought by other stockholders of the same corporation and pending in 
the Supreme Court of the State of New York, New York County. This 
action is brought by minority stockholders of the Universal Marion 
Corporation in behalf of the Corporation, for the purpose of redressing 
certain wrongs alleged to have been committed by the individual defen- 
dants against the defendant corporation. | 

This action was filed on October 11, 1957. Specifically it chal- 
lenges the validity of two transactions involving the defendant corpora- 





tion and seeks to set aside the consequences of those two transactions. 
The first transaction that is being assailed is a purchase by the defen- 
dant corporation of certain capital stock of a corporation known as 
Merritt, Chapman & Scott Corporation. The second transaction that 
is questioned in this action is a purchase by the defendant corporation 
of certain assets of Southern Pipe and Supply Company. In each in- 
stance, it is charged that the price paid was excessive and that, therefore, 
the transactions, in effect, constituted a fraud upon the corporation. 
A judgment for money damages in favor of the Corporation is 
sought against the individual defendants who are claimed to have been 
majority stockholders of the defendant Corporation and to have domi- 
nated the company and caused it to consummate these transactions, 
thereby deriving certain benefits for themselves and damaging the 
Corporation. It is important to observe that the principal individual 
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defendants, thatis, the stockholders charged with misfeasance have not 
been served in this action although they are named as defendants and 
have never appeared. Apparently, they are not subject to the jurisdic- 
tion of this Court. 

A short time prior to the institution of the action here involved, 
other stockholders of the defendant Corporation instituted a similar ac- 
tion challenging the same transactions in the Supreme Court of the 
State of New York for New York County. That action was commenced 
on September 25, 1957, about two weeks or more prior to the institution 
of the action in this Court. Consequently, the New York Court first ob- 
tained jurisdiction of this controversy. Three other actions were filed 
in the Supreme Court of the State of New York for New York County, 
seeking similar relief at the behest of other minority stockholders. 
Eventually, all four New York actions were consolidated. All of the 
defendants appeared in the New York action so that the New York Court 
has jurisdiction of all of the defendants named. 

On February 13, 1959, the parties to the New York action executed 
a settlement agreement settling and compromising the grievances of the 
Corporation against the individual defendants. One of the terms of the 
proposed settlement is that the defendant Corporation was to receive 
the Merritt, Chapman & Scott stock at a substantially lesser price than 
that at the original sale. In accordance with the New York practice, the 
proposed settlement may not be effectuated unless and until it is ap- 
proved by the Court. Accordingly, on March 3, 1959, the New York 
Court made an order appointing a referee to conduct a hearing as to the 
fairness, reasonableness and adequacy of the proposed settlement. 

The referee held hearings on the matter, after giving notice to 
all interested parties, on March 18 and March 20, of this year. At the 
conclusion of the session on March 20, the hearings were closed and 
decision reserved. It is stated by the parties that a decision and report 
of the referee is expected to be filed by him sometime during the week 
of April 26. 

Counsel for the plaintiffs in this action received notice of the 
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hearing before the referee and was accorded an opportunity to be heard 
but, for reasons which he deemed sufficient, he declined to take advan- 
tage of the opportunity. The record indicates that the proposed settle- 
ment agreement is intended to settle the entire controversy involved in 
the New York action as between the Corporation and the individual de- 
fendants. This is the same controversy that is involved in the action 
pending in this Court. In view of the imminence of the decision of the 
New York Court on the question whether or not the action in New York 
should be settled, as proposed, it seems appropriate that the action in 
this Court should be stayed until the pending proceeding in New York is 
disposed of. : 

There are a number of reasons which lead the Court to that con- 
clusion. It must be borne in mind that a derivative stockHolders' action 
is brought for the benefit of the Corporation. The minority stockholders 
sue in behalf of the Corporation and as representatives of the Corpora- 
tion. The actual beneficial plaintiff in such a suit is the Corporation 
itself. Both the New York action and the action in this Court are, there- 
fore, brought for the benefit of the Corporation and the plaintiff stock- 
holders are merely the instruments for asserting the cause of action 
because the Corporation is said to be under the domination of the 
offending stockholders. The situation is much the same as though the 
Corporation brought several suits for the same relief against the same 
parties, one suit in this Court and another in the New York Court. 

The New York suit was brought first and is about to come to a 
final conclusion. An examination of the complaints in the [New York 
action and in the action in this Court indicates that, although the two 
pleadings are phrased differently because no two persons draw docu- 
ments in the same phraseology, the transactions that are assailed and 
the relief prayed for are substantially the same. The claims for relief 
or the causes of action are, in effect, the same in both the New York 
and the District of Columbia suits. Obviously, since the Corporation 
is the beneficial plaintiff in both suits, orderly procedure would require 
that there should be only one trial. The New York action was not only 
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instituted first but is also coming to a final consummation prior to the 
District of Columbia suit. 

So far as the individual defendants are concerned, even if they 
were guilty of oppression or fraud, they are, nevertheless, entitled not 
to be harassed by being required to try the same cause of action twice. 
If the cause of action is validly compromised in one action, it will affect 
all pending stockholders’ action involving the same transactions. In 
order to make certain that the compromise, if any, that is consummated 
will be bona fide, fair, reasonable and adequate, it is subject to the ap- 
proval of the Court in New York, which may not be given except after 
hearings have been held before a referee. Finally, complete relief can- 
not be extended to the Corporation in this action since the individual 
defendants against whom a money judgment is sought for the benefit of 
the Corporation have not been served in this action and have not appeared 
here. They are parties to the New York suit. 

Since the hearings on the merits of the compromise have already 
been held and the referee is about to render his report to the Court and 
it is reasonable to assume that final hearing on the merits of the pro- 
posal will be held before the Court within a reasonable time, it would be 
improvident to proceed with the trial of the action in this Court until the 
New York proceeding is terminated, especially since, if the compromise 
is approved, the present suit will also fall as well as the New York suit. 
The Court has to consider not only the expense that would be caused to 


the parties involved by an unnecessary trial but also the unnecessary 
consumption of the time of this Court which could be accorded to other 
litigants. Obviously, however, the stay should be subject to. the condi- 
tion that the proceeding in New York should not be unreasonably delayed. 
It is urged, however, in opposition to the motion for a stay that a 


prior motion for a stay has been made and denied. This contention 
merits serious consideration.. At the outset, it must be noted, as a 
general principle of law, that in this Circuit an interlocutory ruling in 
a civil action does not constitute res judicata as concerns subsequent 
proceedings in the same action and the doctrine of the "law of the case" 
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is not applicable to such an interlocutory order, Marks v. Frigidaire 
Sales Corp., 60 App, D.C, 359. ! 


To be sure, comity and orderly procedure requires ordinarily 
that a judge of this Court should follow a prior ruling of a brother judge 





in the same action. . This principle, however, does not apply in the 
event of a substantial change in the situation in the case of an applica- 
tion for discretionary relief. An application for a stay may properly 
be denied at one stage of a litigation and yet, at a later stage, the situ- 
ation may so change that a stay might be appropriate. While this Court 
would follow the prior ruling, if there were no change in the situation, 





it would not necessarily be bound by the prior ruling if there were a 
substantial alteration in the posture of the case when the present 
motion was made. Therefore, it is necessary to analyze the exact 
posture of the case at the time the prior motion was made and its pos- 
ture at this time in order to determine whether there is a substantial 
difference in the situation, making it proper to grant a stay at this time 
in spite of the fact it has been previously denied. | 

Originally, on December 9, 1958, the motion for a stay, such as 
is asked here, was granted by Judge Tamm. He apparently felt that a 
stay was appropriate in view of the fact that the New York Court had 
first obtained jurisdiction of the controversy. At that time, it should 
be noted, however, the settlement agreement that has been heretofore 





mentioned had not been entered into and, for all that appeared, the New 
York action would have had to be tried in due course. The plaintiffs 
then applied to the United States Court of Appeals for the District of 
Columbia Circuit for leave to file a petition for a writ of mandamus 
against Judge Tamm, in effect, seeking an appellate review of the 
order made by Judge Tamm in which he granted the stay.; On Febru- 
ary 26, 1959, the Court of Appeals allowed the petition for leave to file 
an application for a writ of mandamus. Its decision was in a rather 





unusual form. No opinion was written. In form, the decision was a 
simple order but it was preceded by a long series of recitals that 
perhaps might be deemed to be findings of fact, conclusions of law or 
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reasons for making the order or a combination of two or all three. 

At the time when the order of the Court of Appeals came down, 
the settlement agreement had been entered into. Among the recitals 
contained in the order of the Court of Appeals is a statement that an 
examination of the document, that is, the stipulation of settlement, dis- 
closes a purported settlement of only one aspect of the transaction com- 
plained of in this suit in the District of Columbia. The Court of Appeals 
stated, after ordering that the petition for leave to file a petition for 
writ of mandamus be allowed, that "the Court assumed that the District 
Court, after consideration of the recitals in the order will, of its own 
motion, vacate its stay and proceed to a reconsideration of the matter 
upon the papers presented in the Court of Appeals and such additional 
materials as the parties may choose to lay before it, including develop- 
ments subsequent to said order of December 5, 1958." 

When the matter was remanded to this Court, Judge Tamm certi- 
fied it to Judge McLaughlin who was then sitting in Motions Court and 
the matter came on for hearing before Judge McLaughlin. A transcript 
of the hearing before Judge McLaughlin indicates that Judge McLaughlin 
construed the recitals in the order as findings of fact and among such 
findings was one to the effect that the proposed settlement related to 
only one aspect of the transactions complained of in this suit. This 
was a reasonable inference to be drawn from the phraseology of the 
recitals. Accordingly, Judge McLaughlin denied the motion for a stay, 
principally because the proposed settlement in the New York action did 
not cover both of the transactions involved in the litigation. It should 
be observed that Judge McLaughlin's ruling was made on March 20, 
which was the very same day on which the referee in New York held 
his second and final hearing. It is reasonable to assume that the last 
mentioned fact was not before Judge McLaughlin. 

Judge McLaughlin, as permitted by the recently enacted statute, 
authorized an interlocutory appeal from his order. On April 9, 1959, 
however, the Court of Appeals denied the application for the interlocu- 
tory appeal. In the order denying the application for appeal, it added 
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the following significant provision: 





“Nothing in this order or in this Court's order of Feb- 


ruary 26, 1959, shall be deemed to adjudicate or determine 

the question whether the 'Stipulation of Settlement' referred 
to in said order of this Court dated February 26, 1959, does 
or did include any or all of the transactions involved in said 


case." 


The defendants then filed the present motion for a stay which is 


now before the Court. It was filed on April 13, 1959. The 


presented is entirely different from that which confronted 


situation here 


Judge 


McLaughlin, in two respects. First, Judge McLaughlin inferred, as he 
had a right to do from the order of the Court of Appeals, that the Court 
of Appeals had adjudicated that the stipulation of settlement did not 
cover the entire controversy. The Court of Appeals, subsequently to 


Judge McLaughlin's decision, formally indicated, however 


, that the prior 


order should not be construed as such an adjudication or determination, 


and it left the question open. The second change in the situation, anda 


very significant one, is that the hearing before the referee on the 


merits of the proposed settlement has already been held and concluded 


and the referee's report is about to be filed. These facts were not be- 
fore Judge McLaughlin and drastically change the situation upon which 


the Court has to determine the present application. 





In the light of the considerations here discussed, the motion for 


a stay of all proceedings in this action is granted until the 


final dis- 


position of the proceeding in the New York Court for the approval of 
the proposed settlement of the causes of action there involved, with 


leave to the plaintiffs to move to vacate the stay if the proceeding in 


the New York Court is not prosecuted with due diligence. | 
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MR. WRIGHT: Is Your Honor going to hear me on my prior 
motions for leave to supplement the complaint and for an injunction? 


THE COURT: Yes, of course, I am going to hear you on the 
other two motions. I will hear you on the motion for leave to file a 


supplemental complaint. 


MR. WRIGHT: The occasion for making the motion for leave to 
file the supplemental complaint was the Settlement Agreement. The 
supplemental complaint that we are seeking leave to file charges that 
the Settlement Agreement is, in effect, a continuance of the fraudulent 
conduct charged to the officers and directors of the Corporation in 
the original complaint. 


THE COURT: If the New York Court approves it, then how can 
this Court hold it to be fraudulent ? 


MR. WRIGHT: It is our theory that the New York Court does not 
have and will not have before it the question which is raised in our 
complaint and supplemental complaint. We are not, of course, in 


this supplemental complaint asking any relief against anyone other 
than the parties in this suit but we are charging, in the supplemental 
complaint, that this proposal which is before the New York Court to, 
in effect, ratify and continue what we had charged in these unlawful 
purchases or dealings in Merritt, Chapman & Scott stock between the 
Wolfsons and the Corporation. That is what we are attempting to 


terminate. 


The New York settlement is designed to prevent that termination 
and assure its continuance and that is why we have, since it is a matter 
which occurred subsequent to the filing of our complaint, found it 
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necessary for us to raise that in the form of these supplemental allega- 


tions. | 
The other matter that is set forth in the supplemental complaint 

is that the purchases which we attack in the original complaint of the 

Merritt, Chapman & Scott stock which amounted at that time to $6 mil- 
lion, the $6 million were bought from the Savins and that since, asa 

result of discovery proceedings in this case, we developed the fact that 
$1 million more of Merritt, Chapman & Scott stock had been bought by 
the defendant Corporation and some of it again at prices over the mar- 
ket. | 





THE COURT: When were these additional purchases made? 

MR. WRIGHT: These additional purchases were made, generally, 
within the period of the one year following the filing of our complaint 
from October, 1957 to October, 1958, which is, I think, the last date to 
which our discovery goes and we charge that those purchases, like the 
Savins purchases, were made not for the benefit of the Corporation but 
for the benefit of the Wolfsons and we ask, of course, to have relief 
against those transactions as well as the Savin transaction. 

The relief we seek, I think Your Honor may have inadvertently 
stated in the course of a prior opinion, that the officers and directors 
against whom relief is sought are not here. That is not correct. The 
- Wolfsons are not directors of the Corporation. All of the officers and 
directors are here in this suit as defendants and have been served and 
have answered. 

The only non-parties are not officers or directors but the 
majority stockholders. | | 

THE COURT: The majority stockholders rather than directors? 

MR. WRIGHT: That is correct. That is the situation and, of 
course, the primary thrust of what we are seeking here is to stop what 





we claim is, in essence, a fraudulent management of the Corporation by 
these officers and directors. They are all here and we, of course, seek 
an injunction to prevent what is, according to our original complaint and 
supplemental complaint, a continuing waste of these assets. 
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The third matter that occurred subsequent to the filing of our com- 
plaint, and that is also embodied in the supplemental complaint, is com- 
paratively unimportant. That is, it was discovered since we filed the 
complaint that the Corporation had voted to pay to Mr. Wolfson, for a 
so-called expense allowance, about $2,200 a month and I think $500 a 
month to each of his brothers. That, so far as we are concerned, is 


petty thievery. It was put in the complaint, however, because these 


matters again did not develop until after our complaint was filed and we, 
of course, seek relief against that sort of thing, too. 

THE COURT: Mr. Wright, I think we will take our usual mid- 
morning recess at this time and let you continue after the recess. 

(A short recess.) 

THE COURT: You may proceed, Mr. Wright. 

MR. WRIGHT: If the Court please, the allegations of the supple- 
mental complaint with respect to this latest Merritt, Chapman & Scott 
transaction that the New York settlement purports to accomplish are 
these: The charges made here that the $150,000 reduction in the amount 
that was to be paid to the Savins for their stock is not, in fact, in settle- 
ment of any liability of the Savins but was, in effect, simply an induce- 
ment to the Corporation to continue the purchase. Last February, the 
Corporation could have, and we say should properly have simply abro- 
gated that contract and not completed the purchase. 

THE COURT: Mr. Wright, in the argument in this case yesterday 
afternoon and this morning, as you are talking, one of the matters that 
has been going through my mind and that has puzzled me, is why you 
did not go in an intervene as an additional party plaintiff in the New 
York suit. You do not have to answer the question but if you care to 
answer it, it might be helpful to the Court. Of course, I can appreciate 
the fact that, as a matter of personal pride, every lawyer would like to 
control his own lawsuit and that is natural. I would, too, if I were in 
your position but that could not be the governing element. 

MR. WRIGHT: It is a good deal more than pride involved. It is 
the question of simple trial tactics, in our judgment. The New York 
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complaint was not, is not and never can be a triable complaint because 
it reaches out on a conspiracy theory to try to involve the Savins and 
that the Merritt, Chapman & Scott directors and a number of defendants 
who do not stand in relation to the Corporation that its officers and di- 
rectors do. This is basically a breach of trust action and we do not feel 
we could get anywhere by going up there and joining in the cause of ac- 





tion that we felt was misconceived. That, so far as we could see, after 
we carried on extensive discovery here, we think we know what we are 
doing and we think we have the evidence and the framework ~~ 
THE COURT: I know you know what you are doing. You are an 
experienced lawyer. | 
MR. WRIGHT: -- and we think that what we are doing can only be 
done here. After all, as I pointed out before, the District! of Columbia 





law controls here. The transactions were here. This is a matter on 
which the New York State Supreme Court could very well go completely 
wrong from a lack of familiarity with any of the basic = and the 
procedure. 
THE COURT: If you were there as counsel, you could guide them. 
MR. WRIGHT: I suppose it is a reasonable choice to prefer a 





District in which you do not have to educate the judges as to the law in- 


volved. Presumably, the Courts in this District are familiar with these 


matters. | 

THE COURT: Yes, but I think defendants have a right not to be 
required to try the same cause of action twice in two different jurisdic- 
tions. I think to do so, no matter how bad the defendants may be, would 
amount to harassment and almost to oppression. 

MR. WRIGHT: I agree that it would, Your Honor, but the remedy 
for that, in our judgment, was to let the proceedings up there await until 
the trial here. There was no trial there and there never is going to be 
a trial because what is going on there is not adjudication but a simple 





matter of a deal between the officers, directors, and the Wolfsons and 
the four stockholder plaintiffs in New York. | 
That is what is happening and the supplemental complaint points 
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out exactly why that settlement is a deal which is being made for the 
benefit of the Wolfsons and not in any sense an adjudication of the alleged 
wrongdoing of the officers and directors of the corporation. That is the 
substance of the charge that is made and, of course, these facts that we 
have developed here and which are the basis for the supplemental com- 
plaint, are not, so far as I know, and would not even be regarded as 
pertinent to the New York action where the plaintiffs have simply aban- 
doned any effort to get relief against what we say is a continuing wrong- 
ful concert of action. They do not charge that. They are not trying to do 
anything about it. We do. That is the gist of our case, the continued con- 
certed action ion the part of the officers and directors to run the Corpo- 
ration for the benefit of the Wolfsons. 

There is not anybody in New York who is attempting to get that 
kind of relief. If we went up to New York we would simply be battling 
not only the Corporation, the officers and directors, but these other 
stockholders as well. It is no doubt much more profitable to them to 
make this deal than to get the relief we think is necessary to protect the 
public stockholders as a whole. 

The only opposition to this supplemental complaint, as I understand 
it, is a claim that this is a new cause of action. Actually, it is not a new 
cause of action at all. The supplemental complaint simply recites mat- 
ters which have occurred subsequent to the filing of our complaint which 


are all pertinent and material to the cause of action we originally 


pleaded and so far as I can see, there is no sound basis at all for denying 
us leave to file the supplemental complaint so that we may have a hear- 
ing on the charges that we make. 

THE COURT: Mr. Jones. 

MR. JONES: Mr. Wright, in the course of his argument, has a 
number of times referred to this settlement in New York as some sort 
of a "deal" as if it were not a legitimate, honest attempt to settle a law- 
suit. I think that is a rather severe indictment of six reputable law 
firms of New York, all who signed the Stipulation of Settlement. 

THE COURT: You referred to it as an indictment. In criminal 
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cases, I always instruct a jury that an indictment is not proof of guilt 
and no inference is to be drawn from the fact that an indictment has 
been presented against anyone. Iam sure the New York Court is per- 





fectly capable of passing upon the question whether this is an honest 

and a desirable settlement. It may be an honest settlement and improvi- 
dent and the Court in New York no doubt will pass on both'questions, 
whether it is an honest settlement and also an adequate settlement. 

MR. JONES: Getting directly to the merits of the motion, Your 
Honor, the position that we have taken with respect to opposing this 
motion is that if the plaintiffs feel that the facts or the alleged facts set 
forth in the supplemental complaint should be tried, they have a right 
to try them but that they should be the subject matter of a:new suit and 





it is not properly included in the supplemental complaint. This material 

about the expense accounts, about the additional parchase of stock, that 

has all been known for over five months. : 
THE COURT: But are these not matters that have transpired 





subsequent to the filing of the suit? A supplemental complaint, distin- 
guished from an amended complaint, is supposed to deal with matters 
that transpired subsequent to the filing of the original suit. Perhaps I 
misunderstood Mr. Wright but I understood that the proposed supple- 
mental complaint relates to matters that took place after the original 





suit was filed. | 

MR. JONES: I think that is correct, if Your Honor ase 

THE COURT: Therefore, why is it not a proper subject matter 
for a supplemental complaint ? | 

MR. JONES: Because, if Your Honor please, I submit that it 
states a new cause of action. I think the rule that the Courts follow is 
very well stated, if Your Honor please, in the case of Randolph Vv. 
Missouri-Kansas-Texas Railroad Company at 78 Fed. Supp., 727, where 
the Court said this, and I would like to read just a short excerpt: 

"A supplemental petition must be based on things that 
have occurred since filing of original complaint and must be 
based on the same cause of action as the original complaint, 
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and a supplemental petition cannot be used to try new matter 

or a new cause of action. * * * * 

"As stated by Judge Reeves in Berssenbrugge v. Luce 

Manufacturing Company, D.C. 3d Fed. Supp., 101: 

"'An amended pleading is designed to include matters 
occurring before the filing of the bill but either overlooked 

or not known at the time. A supplemental pleading, however, 

is designed to cover matters subsequently occurring but 

pertaining to the original cause. 

"'This rule is the same as former Equity Rule 34, 28 

U.S.C.A. following Section 723, and that rule followed the 

preceding Equity Rule 57. The new rule is substantially the 

Same as its predecessor and its language is clear enough to 

exclude any thought of a new cause of action. 

"*Such an interpretation has uniformly been made by 

the Courts. The new matter pleaded in a permissible sup- 

plemental bill should relate to the original cause of action 

and should not constitute a separate, distinct and new cause 

of action.'" 

I think that is stated much better than I can state it, if Your Honor 
please, and that states our position. 

THE COURT: The Court will deny the motion, in the exercise of 
its discretion, This does not preclude, of course, the plaintiffs from 
filing a separate action in respect to any other matters alleged in the 
supplemental complaint. 

MR. WRIGHT: The last matter before Your Honor is our motion 
for a temporary restraining order to prevent the defendants from exe- 
cuting and delivering the release of the cause of action we are here 
asserting in New York before we can be heard on the charges made 
here. This is nothing more than a preliminary order which is intended 
to preserve the status quo, to protect the jurisdiction of this Court. 

As Your Honor knows from the Settlement Agreement, what is pro- 
posed there is, in effect, that a release shall be given by the Corporation 
to the officers and directors and the Wolfsons of all of the matters as to 
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which we seek relief here and it is quite obvious, from the repeated 


efforts to stay this action, that what they want to do is to get the cause 
of action released before the merits of our complaint can be determined. 
What we are asking is a simple restraining order necessary to 
protect the jurisdiction of this Court to adjudicate the matters that are 
raised by our complaint and that we think we are entitled to almost as a 
matter of course. If Your Honor wishes authority, I think that there is 
a Supreme Court case which is dispositive of the issue of whether or not 
you should issue an order in a situation of this kind. That is the case of 
Steelman v. All Continent Company which is reported at 301 U.S, 278. 
That was the case in which an effort was made to adjudicate ina 
state court certain titles to assets involved in a bankruptcy proceeding 
before another suit brought by the trustee in bankruptcy involving the 
same matter could be determined. In that case, the Court went so far as 
to enjoin the prosecution of the suit in which the wrongdoers were at- 
tempting to validate their title. That, of course, is further than we are 
attempting to go here. We are attempting to enjoin these defendants from 





executing and delivering this release and where it is charged, as it was 
in that case, that the other forum is being used as a device to perpetuate 
a fraud which would prevent the adjudication of the matter to which the 
Court issuing the injunction has jurisdiction, the Court entertaining the 
claim of fraud will, of course, act to protect its jurisdiction to adjudicate 
the claim. | 
That is the only preliminary relief we are seeking. It is simply to 
prevent, in effect, the horse from being stolen before we can even find 
out through a hearing whether or not we have a key that fits the lock. 
THE COURT: I do not think I care to hear anything further, Mr. 
Jones. | 
This motion for a restraining order would, in effect, restrain the 
prosecution of a pending proceeding in a New York State Court. The New 
York Court was the first to obtain jurisdiction of this controversy and it 
would be contrary to well-recognized principles to grant a restraining 
order such as asked for under those circumstances. | 
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There is another reason, however, why, in the exercise of its 
discretion, this Court reaches the conclusion that the motion should be 
denied. To grant such a motion would be entirely inconsistent with the 
stay of proceedings in this case that the Court granted this morning. 
The court would be stultifying itself if it granted both stays. 

Motion denied. 

MR. WRIGHT: Of course, the latter point you just mentioned was 
one which moved me to suggest that all of these matters might properly 
have been heard before any of them were decided but I assume that 
Your Honor has made your decision and there is nothing more to do 
about that. 

THE COURT: Your motion for a restraining order was the other 
side of the coin, really. 

MR, WRIGHT: Yes, I quite agree and I say that was why I had 
suggested that I thought -- 

THE COURT: I understand, but it does not make any difference 
because both sides had a full hearing and the Court is grateful to both 
counsel for the very helpful and able manner in which this important 
matter was presented. 

MR. WRIGHT: I would like to raise one further point as to the 
form of the order. Of course, we have a statutory appeal from the 
order denying the motion for our injunction. However, in view of the 


fact that Your Honor has predicated your stay order on a construction 


of language in the order denying leave to appeal from Judge McLaughlin's 


order, we think there is an important question of law involved in your 
stay order which the Court of Appeals ought to review and I would like 
to answer whether Your Honor would be willing to certify the stay 
order for a review on the ground that the Court of Appeals should itself 
determine that question of law as to what its order meant. 

THE COURT: No. I shall not certify this case as a proper one 
for an interlocutory appeal. 

My reasons for reaching this conclusion are as follows: I have 
had occasion to analyze and study the statute relating to interlocutory 
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appeals. That statute permits interlocutory appeals only when there is 
a question of law involved. First, it must be a question of|law. Second, 
it must be a controlling question of law, the decision of which might 





dispose of the entire litigation. 


There was a great deal of debate in connection with the enact- 


ment of this statute and it was surrounded with all sorts of safeguards 
to prevent the floodgates for interlocutory appeals to be opened. In 
some state courts, interlocutory appeals are allowed and they have been 
a source of dilatory tactics, delays and expense and congesting the 
dockets of the Courts. 
The Court granted a stay in the exercise of its discretion. Con- 





sequently, there is no question of law to review. Moreover, the dis- 
position of the motion for a stay does not dispose of the action so I will 
deny the request that I certify this. | 

MR. WRIGHT: Your Honor, I take it the same roling would apply 
to the ruling on the supplemental complaint. 

THE COURT: Yes. I think all these matters were addressed to 
the discretion of the Court and were denied in the exercise of the dis- 
cretion of the Court and, consequently, they do not come within the 
statute authorizing, in certain limited groups of cases, interlocutory 
appeals. | 

(The hearing was concluded.) 








[ Filed April 28, 1959] 


ORDER 

This cause came on for consideration upon the motion filed 
April 13, 1959, by defendants, James Mullaney, E. B. Gerbert, E. 
Cleveland Giddings, Alexander Rittmaster and Martin Segal, to stay all 
further proceedings herein pending determination of a derivative stock- 
holders’ action against the same defendants and others, now pending in 
the Supreme Court of the State of New York, County of New York, en- 
titled Esposito, et al v. Segal, et al, Consolidated Action Index No. 
13605/57, and upon consideration thereof and after hearing argument of 
counsel, and it being disclosed by the record filed herein that a Stipula- 
tion of Settlement has been entered into in said New York action and 
the fairness, reasonableness and adequacy thereof is now being con- 
sidered by the Supreme Court of the State of New York, it is by the 
Court this 28th day of April, 1959, 

ORDERED, that defendants’ said Motion for Stay be and the same 
is hereby granted, with leave to the plaintiffs to move to vacate the stay 
if said proceedings in the New York Court are not prosecuted with due 


Vi 


diligence. 


/s/ Alexander Holtzoff 
JUDGE 


Seen: 
/s/ Milton M. Gottesman 


/s/ Robert L. Wright 
Attorneys for Plaintiffs. 


[ Filed April 28, 1959] 
ORDER 
This cause came on for consideration upon plaintiffs' Motion 
for Leave to File Supplemental Complaint, and, upon consideration 
thereof, and after hearing argument of counsel, it is by the Court this 
28th day of April, 1959, 
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ORDERED, that said motion be and the same hereby is denied. 


/s/ Alexander Holtzoff 
JUDGE ! 


Seen: 
/s/ Milton M. Gottesman 


/s/ Robert L. Wright 
Attorneys for Plaintiffs 





[ Filed April 28, 1959] 
ORDER | 


This cause came on for consideration upon plaintiffs’ Motion for 
Preliminary Injunction and, upon consideration thereof, and after hear- 
ing argument of counsel, it is by the Court this 28th day of April, 1959, 

ORDERED, that said motion be and the same hereby is denied. 


/s/ Alexander Holtzoff | 
JUDGE | 





Seen: 
/s/ Milton M. Gottesman 


/s/ Robert L. Wright 
Attorneys for Plaintiffs 


[ Filed May 1, 1959] 


NOTICE OF APPEAL 
Notice is hereby given this 1st day of May, 1959, that plaintiffs 
Julius H. Reiter, Barrie L. Beere, Mrs. Rosalie Zaidenberg, Mrs. 
Irene Lossberg, and Allan A. Merine hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 28th day of April, 1959 denying plaintiffs’ 
motion for preliminary injunction. 





/s/ Milton M. pee 
/s/ Robert L. Wright 


Attorneys for oe 
x x * 
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[Filedinthis Court pursuant to Court of Appeals Order dated 
June 3, 1959] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO, CHRISTINE J. 

ESPOSITO, MARTIN COWEN, ESTHER 

LAMBERT and FRANK N, COATES, Jr., 
Plaintiffs, 


-against- * REPORT OF REFEREE 


MARTIN SEGAL, E. B. GERBERT, ALEX- 
ANDER RITTMASTER, JAMES MULLANEY,: 
LOUIS E. WOLFSON, CECIL WOLFSON, 
SAM W. WOLFSON, SAUL WOLFSON, 
NATHAN WOLFSON, A. I. SAVIN, M. S. 
SAVIN, H. C. SAVIN, E. C. GIDDINGS, 
ROBERT C. BAKER. J.A.B. BROADWATER,’ 
WILLIAN DENNY, ROBERT E. HARVEY, 
PAUL H. HERSHEY, MARSHAL G. STAUB, . 
SOUTHERN PIPE & SUPPLY COMPANY, 
UNIVERSAL MARION CORPORATION and 
MERRITT-CHAPMAN & SCOTT CORPO- 


Index No. 13605 
1957 


Defendants. 


TO THE SUPREME COURT OF THE STATE OF NEW YORK: 

The undersigned, LOUIS A. VALENTE, having been appointed 
Referee by an order of this Court, dated March 9, 1959, to conduct a 
hearing into the fairness, reasonableness and adequacy of a Stipulation 
of Settlement, dated February 13, 1959, in the above entitled action, 
and to render his report as to whether or not the said proposed settle- 
ment should be approved and confirmed, respectfully submits his 
report herewith. 

Before proceeding with said reference, I duly qualified to act as 
Referee by executing my oath of office as required by law and filing 
said oath in Court. 

The hearing on the proposed settlement was held before me on 
March 18, 1959 and March 20, 1959. The following persons were in 
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attendance: Messrs. Nemerov & Shapiro, General Counsel for the 
plaintiffs in the consolidated action, by Mortimer A. Shapiro, Esq., of 
counsel; Messrs. Nemser & Nemser, attorneys for the plaintiff Esther 
Lambert, Norman S. Nemser, Esq., of counsel; Harold M. Weston, 
Esq., attorney for the plaintiffs Angelo S. Esposito and Christine J. 
Esposito; William Rosenfelt, Esq., attorney for the plaintiff Martin 
Cowen; Messrs. Walsh & Levine, attorneys for the plaintiff Frank N. 
Coates, Jr., by Irving Steinman, Esq., and Louis Levine, Esq., of coun- 
sel; Messrs. Kaufman, Taylor & Kimmel, attorneys for the defendant 
Universal Marion Corporation, by Stanley L. Kaufman, Esq., of counsel; 





Messrs. Manning Hollinger & Shea, attorneys for the defendants Louis 
E. Wolfson, E. B. Gerbert, James Mullaney, Alexander Rittmaster, and 
Merritt-Chapman & Scott Corporation, by Bruce A. Hecker, Esq., of 
counsel. 





At the aforesaid hearings, testimony was taken of the defendants 
James Mullaney and Alexander Rittmaster with free opportunity of 
cross-examination, and extensive documentary evidence was introduced 
with respect to the legal and factual issues involved in the litigation, 
the merits and demerits of the claims proposed to be settled, the value 
of the proposed settlement to Universal Marion Corporation, in whose 
behalf the action had been instituted, and whether the proposed settle- 
ment was negotiated at arm's length and in good faith. 

NATURE OF THE ACTION | 

This is a consolidated stockholders’ derivative action instituted 
in behalf of the defendant Universal Marion Corporation ("Universal"), 
against nineteen individual defendants and two corporate defendants, 
namely, Southern Pipe & Supply Company (''Southern Pipe’) and 
Merritt-Chapman & Scott Corporation ("Merritt"). 

The action seeks an accounting from all of the individual defend- 
ants (directors of Universal and Merritt, members of the Wolfson 
family, and the Savins) and also the assumption by Merritt of Univer- 





sal's contractual obligations, with respect to certain transactions 
involving the purchase of 250,000 shares of the common stock of 
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Merritt by Universal from the defendants A. I. Savin, M. S. Savin and 
H. C. Savin for an aggregate purchase price of $5,750,000 and, further, 
an accounting from certain of the individual defendants (directors of 
Universal and Southern Pipe, and members of the Wolfson family) in 
connection with the acquisition by Universal of all of the net assets of 
Southern Pipe in exchange for 188,235 shares of the capital stock of 
Universal valued for the purposes of the transaction at $17. per share. 
HISTORY OF THE LITIGATION 

This action is the result of the consolidation of four similar but 
separate stockholders’ derivative suits, each of which has been insti- 
tuted in this Court on behalf of Universal. The first of these actions 
(Esposito v. Segal) was commenced on September 25, 1957; the second 
(Cowen v. Gerbert) on October 7, 1957, the third (Lambert v. Baker) 
on February 3, 1958, and the fourth (Coates v. Gerbert) on March 12, 
1958. All four actions were consolidated by an order of Mr. Justice 
Aurelio on May 8, 1958. That order designated Nemerov & Shapiro as 
general counsel for the plaintiffs, and, among other things, provided 
for a stay of all other similar derivative suits. 

After the aforesaid consolidation but before joinder of issue 
therein, one of the plaintiffs (Martin Cowen) in the consolidated action 
instituted a similar derivative suit in the United States District Court 
for the Southern District of Florida, and effected service of process 
there on the defendants Louis E. Wolfson, Gerbert and Mullaney. 
Those defendants had not at that time been served in the New York liti- 
gation. On June 30, 1958, the defendants Rittmaster, Merrit and Uni- 
versal moved in this Court for an injunction seeking to enjoin the plain- 
tiff Cowen from taking any further proceedings in his parallel Florida 
action. The motion was granted by Mr. Justice Epstein (Esposito v. 
Segal N.Y.L.J. (July 16, 1958), page 2, Sp. Term S. Ct., N.Y, Co.) and 
an order thereon was entered on July 24, 1958. 

It was urged in the papers on that motion that the defendants 
Louis E. Wolfson, Gerbert and Mullaney were among the key defendants 
in the litigation and had at that time been served only in the Florida 
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action; and moreover, that the New York consolidated action was subject 
to a possible motion for security for costs under Section 61-b of the 
General Corporation Law, whereas, on the other hand, Florida law did 
not have any such statutory provision. The Court was advised that 
rights to such security for costs under Section 61-b of the General 
Corporation Law would be waived, and that the defendants Louis E. 
Wolfson, Gerbert and Mullaney would voluntarily appear in the New York 
consolidated action. However, the order of July 24, 1958, omitted any 





directive against a Section 61-b motion or for the appearance of these 
three defendants. | 
General Counsel then moved for reargument and resettlement of 


the order of July 24, 1958. Mr. Justice Epstein granted reargument and 
resettled the order. The resettled order, dated September 29, 1958, en- 
joined the defendants from making any motion under Section 61-b, and 
directed the defendants Louis E. Wolfson, Gerbert and Mullaney to 
appear in the action. The defendants have complied with the resettled 
order, and the three defendants have appeared in the New York consoli- 
dated action. 

In the meanwhile, General Counsel served the consolidated amended 
complaint, and thereafter in October 1958, answers were interposed by 
the defendants Louis E. Wolfson, Gerbert, Mullaney, Rittmaster, 
Merritt and Universal. Upon joinder of issue, there followed an exami- 
nation of the defendants before trial. During the course of these ex- 
aminations, negotiations were commenced for the settlement of the 
litigation, subject to Court approval, which eventually culminated in the 
present Stipulation of Settlement, dated February 13, 1959. The order 
of Mr. Justice Aurelio, dated March 9, 1959, referred the proposed 
settlement to me to hear and report thereon. 

The history of the litigation could not be complete without advert- 
ing to a stockholders’ derivative action, entitled "Reiter, et al. v. Uni- 





versal Marion Corporation, et al.", which had been instituted by certain 
stockholders of Universal in the United States District Court for the 
District of Columbia. None of these stockholders are parties plaintiff 
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in the New York consolidated action. The District of Columbia action 
was instituted after the first (Esposito v. Segal) of the actions consoli- 
dated was commenced in this Court. While the District of Columbia ac- 
tion is basically similar to the New York consolidated action, neverthe- 
less, in the New York action the claims are broader and more defend- 
ants have appeared. General counsel made efforts to obviate this multi- 
plicity of suits. General counsel discussed with Milton M, Gottesman, 
the attorney for the plaintiffs in the District of Columbia action that he 
and his clients participate in the New York action. General counsel con- 
tinued to extend to Mr. Gottesman an invitation to participate in the New 
York litigation and requested Mr. Gottesman's attendance at the exami- 
nations before trial. Mr. Gottesman did not participate or attend. 
General counsel thereafter nevertheless properly kept that attorney fully 
informed of the progress of the settlement negotiations in the New York 
action, and invited his participation in such negotiations. Such invita- 
tions were likewise declined. General counsel also suggested to Mr. 
Gottesman that he become a signatory to the Stipulation of Settlement, 
dated February 13, 1959, as the attorney for the plaintiffs in the District 
of Columbia action. 

The aforesaid order of reference of March 9, 1959, in the instant 
action, directed that a copy thereof be mailed to Mr. Gottesman. This 
was done. Mr. Gottesman was fully apprised thereby of the date, time 
and place of the commencement of the reference. The order of reference 
contained that information, Mr. Gottesman addressed a letter to me, 
dated March 16, 1959, which, in essence, requested that I postpone the 
hearing on the reference. 

On March 18, 1959, at the first hearing before me on this reference, 


Mr. Gottesman did not appear and I suggested to general counsel that 
Mr. Gottesman be advised and I would adjourn the hearing for two days 
to give him an opportunity to attend and fully participate therein. Mr. 
Gottesman was so advised and the hearing was adjourned to March 20th. 
The hearing proceeded on March 20th, with the taking of oral testimony, 
and Mr. Gottesman did not appear. 
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I have closely examined the complaint in the District of Columbia 
action, and have compared that pleading with both the New York consoli- 
dated amended complaint, and the respective complaints in three of the 
New York actions which were consolidated. They all complain about the 
same transactions. In addition, as mentioned above, the New York liti- 
gation was commenced prior to the District of Columbia action. Also, 





the New York pleadings are broader in scope in both their causes of 
action alleged and parties defendants named. In this respect, as events 
have materialized, the Savin defendants, who are not named as parties 
defendant in the District of Columbia action, but are named as such in 
the New York consolidated amended complaint (and in two of the com- 
plaints prior to consolidation) have assumed important obligations under 
the proposed settlement. 





The transactions complained of in all the complaints are clearly 


transitory in nature, and are properly adjudicable in the New York 
courts. Gilbert v. Burnside, 177 N.Y.S. 2d 202, aff'd 6 A.D. 2d 834, 
175 N.Y.S. 2d 989; Wagner v. Braunsberg, 5A.D. 2d 564, 173N.Y.S. 
2d 525; November v. National Exhibition Co. , 10 Misc 2d 537, 173 N.Y.S. 
2d 490; Goldsteinv. Lightner, 266 App. Div. £27, 42 N.Y.S. 2d 338, aff'd 
292 N.Y. 670; Blausteinv. Pan American Petroleum & Transportation Co., 
174 Misc. 601, 658, 21 N. Y.S. 2d 651. Leading decisions on this subject 
by the United States Supreme Court are in accord. Williams v. Green 
Bay & W.R. Co., 326 U.S. 549; Koster v. Lumbermans Mutual Casualty 
Co., 330 U.S. 518; Gulf Oil Corporation v. Gilbert, 330 U.S. 501. 

The policy of the courts is always to avoid where possible a con- 
flict of jurisdictions. Established principals of comity, especially 
where, as in the instant New York litigation, a proposed settlement en- 





compassing all of the transactions complained of is sub judice; and 

upon considerations of where the convenience of the parties and the ends 

of justice will best be served, it is my conclusion that this Court is the 

appropriate forum for the adjudication of this litigation. _ 
Proceedings in the District of Columbia were brought by the 

parties to that action to stay further proceedings in that Court. Without 


reviewing all the steps and proceedings therein it is appropriate to note 
| 
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that further proceedings therein have been stayed pending determination 
of this action by order of that Court dated April 28, 1959. 
' UNIVERSAL MARION CORPORATION 

Universal was organized under the laws of the District of Colum- 
bia. It was originally incorporated in 1933 as the Capital Transit Com- 
pany and operated the street railway and bus transportation system in 
the District of Columbia. On August 15, 1956, after stockholders ap- 
proval, it sold all of its transportation assets to D. C. Transit System, 

- Inc., reincorporated under the 1954 District of Columbia Business Corpo- 
ration Act, and changed its name to The Universal Corporation. The 
Corporation received for all of its assets aforesaid the sum of $13,540,- 
000, consisting of cash in the amount of $9,662,000. and promissory notes 
for $3,878,000. secured by a first lien deed of trust on all of the real 
property sold by it to D. C. Transit System, Inc. 

Universal, at this juncture, had the necessary cash and other 
resources available to acquire new businesses, and, in addition, a tax 
loss carry forward position amounting to approximately $17,000,000. 
The capitalization of Universal then consisted of 960,000 shares of 
authorized, issued and outstanding capital stock. Its stock is traded on 
the American Stock Exchange and the Philadelphia-Baltimore Stock Ex- 
change. At this time, the Wolfson defendants and their interests owned 


approximately 272,226 shares (or approximately 28.35%) of the issued 
and outstanding capital stock of Universal. 
Thereafter, on November 7, 1956, upon stockholders approval, 


Universal purchased from Merritt the assets, properties and businesses 
of Marion Power Shovel Company and The Osgood Company, both of 
which corporations were subsidiaries of Merritt. The aggregate pur- 
chase price amounted to $16,873,733., consisting of $6,495,733. in cash, 
$3,878,000. in the aforesaid secured promissory notes which Universal 
had received from D. C. Transit System, Inc., and the balance of 
$6,500,000. in 4-1/2% purchase obligations, maturing in semi-annual 
installments of $325,000. commencing in May 1957 with final payment 

of $3,575,000 due on or before October 31, 1961. Marion Power Shovel 
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Company thereupon became a Division of Universal, engaged in the manu- 





facture and sale of diesel and electric excavators. The Osgood Company 
likewise became a Division of Universal, and operated an assembly plant 


for certain of the products manufactured by the Marion Division and also 


operated an open hearth steel foundry. 
On November 7, 1956, the stockholders of Universal approved a 
plan of recapitalization whereby Universal's authorized capital stock was 
increased from 960,000 shares to 5,000,000 shares, and the par value of 
its then outstanding capital stock was reduced from $19.50 per share to 
$14. per share. : 
Universal adopted its present corporate name of Universal Marion 
Corporation on April 9, 1957. | 
All of the transactions complained of in this litigation ensued in 
the year 1957. : 
THE ISSUES INVOLVED IN THE LITIGATION | 
The consolidated amended complaint alleges three causes of action. 
The first and second causes of action relate to the transactions in which 
Universal purchased from the Savin defendants 250,000 shares of the 
common stock of Merrit. The third cause of action is directed against 
the acquisition by Universal of all of the net assets of Southern pipe. 





Merritt is a Delaware corporation, and has been a leading enter- 
prise in the construction business and marine salvage operation, and 
also conducts diversified and extensive business activities through sub- 
sidiary corporations. Its common stock is traded on the New York 
Stock Exchange. The annual report of Merritt for the year ended Decem- 
ber 31, 1956, indicates that the capitalization of Merritt consisted of 
10,000,000 authorized shares of its common stock having a par value of 
$12.50 per share, of which 5,608,154 shares were issued and outstand- 
ing, and 125,047 shares held in treasury. During the year 1957 a 4% 
stock dividend in the form of 222,765 shares were paid. 

Southern Pipe is a Florida corporation, and until the time of the 
acquisition of its net assets by Universal, was engaged in the business 
of distributing farm and grove irrigation equipment, steel piping, , 
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valves, welding, flanges and fittings, well and industrial supplies, and 
plumbing supplies and fixtures. The major portion of its operations 


and properties were centered in Florida and southern Georgia with 
representatives, however, selling in all parts of the United States east 
of the Rockies. 

According to the Proxy Statement of Universal dated August 27, 
1957, Southern Pipe was a closed corporation, and as at August 15, 1957, 


3,055 shares of its common stock, without par value, were issued and 
outstanding. The Wolfson defendants named in the consolidated amended 
complaint owned 2,384 of these outstanding shares, and a Wolfson family 
foundation owned an additional 305 shares. Consequently approximately 
88% of the outstanding common stock of Southern Pipe was owned or con- 
trolled by the Wolfson family. 

During the year 1957, certain of the defendants named in the con- 
solidated amended complaint were common directors or officers of two 
or more of the defendant corporations. 

The Board of Directors of Universal consisted of the defendants 
Mullaney, Rittmaster, Gerbert, Giddings and Segal. The defendant 
Mullaney was then and presently is President of Universal. The Execu- 
tive Committee comprised the defendants Mullaney, Rittmaster and - 
Gerbert. The defendant Gerbert was chairman of the Executive Com- 
mittee. 

With respect to Merritt, the defendants ae E. Wolfson, Ritt-: 
master and Gerbert were directors of that corporation. The defendant 
Louis E. Wolfson was then Chairman of the Board of Directors and 
President of Merritt. The defendant Louis E. Wolfson was a director 
and president of Southern Pipe. Other directors of that corporation in- 
cluded the defendants Sam W. Wolfson, Saul Wolfson and Cecil Wolfson. 
The defendant Mullaney was Comptroller of Southern Pipe. The plain- 
tiffs contend in their consolidated amended complaint that the defendant 
Louis E. Wolfson, through ownership by the Wolfson family of the 
respective stocks of Universal, Merritt and Southern Pipe had effective 
working control of all three corporations, and dominated and controlled 
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their respective board of directors. The defendants, on the other hand, 
deny such control with respect to Universal and Merritt, and further 





deny any domination and control by Mr. Wolfson of the board of direc- 
tors of any of its corporations. The defendants further contend that 
while there were common directors among the three corporations, that 
relationship redounded to the substantial benefit of Universal. 
| The defendant A. I. Savin became a director of Merritt in August 
1955, after Merritt had acquired the Savin Construction Corporation, a 
family-owned corporation, from A. I. Savin and members of his family, 
for common stock of Merritt, | 
A. THE FIRST AND SECOND CAUSES OF ACTION | 
The plaintiffs contend in the first cause of action of their con- 
solidated amended complaint that in the latter part of the year 1956, the 
defendant A. I. Savin became dissatisfied with his connection with 
Merritt, and in order to remove him as a possible threat to the con- 
tinuity of management and business operations of Merritt by reason of 
the large block of the common stock of Merritt then owned by the Savins, 
and further to place that block of stock in friendly hands, a plan and 





conspiracy was devised by the Wolfsons, their associates on the board 


of directors of Merritt, and the directors comprising the hoard of direc- 
tors of Universal, whereby Universal would purchase 250,000 shares of 
the common stock of Merritt from the Savins at a price of $23. per 
share, totalling $5,750,000. | 
It is alleged that pursuant to the plan and conspiracy, Universal 
was caused to enter into an agreement with A. I. Savin, dated January 1, 
1957, by the terms of which Universal purchased from A. I. Savin 
100,000 shares of the common stock of Merritt at a price of $23. per 
share or a total of $2,300,000, payable $100,000 upon the execution of 
the agreement, $360,000 on or before February 1, 1957 and the balance 
of $1,840,000. on or before December 31, 1957, with interest at the rate 
of 5% per annum. On the unpaid balance upon payment of the $100,000 
and $360,000 installments, the 100,000 shares were to be placed in 
escrow, together with an irrevocable proxy (except in the event of 
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default), until Universal made its final payment under the agreement. 
The entire transaction was made conditional upon the release of A. I. 
Savin by Merritt of its right of first refusal with respect to that stock. 
Merritt did release A. I. Savin. Universal has fully performed the 
agreement and the stock in escrow has been delivered to Universal. 

The plaintiffs complain that on January 1, 1957, the true and fair 
market value of the common stock of Merritt was $20.375 per share 
and that, consequently, the amount paid by Universal under the agree- 
ment of purchase for that stock was grossly excessive. 

It is alleged that pursuant to the plan and conspiracy, Universal 
was caused to enter into three separate agreements, each dated July 1, 
1957, respectively, with A. I. Savin and his two sons, M. S. Savin and 
H. C. Savin, for the purchase of an additional 150,000 shares of the com- 
mon stock of Merritt, that is, the purchase from each of the Savins of 
50,000 shares at a price of $23, per share, or a total of $3,450,000. 
Under the terms of the agreement, Universal agreed to pay an aggregate 


of $99,900 upon their execution, $399,900 on or before December 3, 1957, 
and a balance of $2,950,200 on or bef ore July 1, 1958, with interest at 
the rate of 5% per annum on the unpaid balance. Universal paid the 
$99,900 and $399,900 installments, and the time for payments of the 
balance of $2,950,200 were extended by agreements, dated August 13, 
1957 to on or before February 13, 1959. A similar escrow arrangement 


was agreed upon, The 150,000 shares were in escrow pending final 
payments under the agreements. 

The plaintiffs complain that on July 1, 1957, the true and fair 
market value of the common stock of Merritt was $19.25 per share, 
with the attending allegations that the amounts paid by Universal under 
the agreements of purchase for that stock were grossly excessive. The 
second cause of action is directed against Merritt itself. In this respect 
the plaintiffs claim that Merritt, acting through a majority of its board 
of directors, including the defendant Louis E. Wolfson, who, allegedly, 
dominated and controlled the board of directors of Universal, and through 
interlocking directors of both Universal and Merritt wrongfully caused 
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Universal to purchase the 250,000 shares of the common stock of 
Merritt from the Savins for its own unjust, illegal profit and benefit, 
and aided and abetted the plan and conspiracy, including granting its 
aforesaid release to A. I. Savin. 





The defendants deny the exercise of any plan and conspiracy or 
that these transactions were in any way wrongful, illegal and detrimen- 
tal to Universal, but, on the contrary were highly beneficial to Univer- 
sal. The defendants contend that the price of $23. fixed as the purchase 
price for the 250,000 shares of the common stock of Merritt was fair 
and not excessive. | 

The defendants Mullaney and Rittmaster testified at the hearing 
that the negotiations with the Savins for the purchase of the common 





stock of Merritt, were conducted by the defendants Rittmaster and Ger- 
bert. In the initial stages of the negotiations in November and Decem- 
ber 1956, A. I. Savin sought $25. to $26. per share for the common 
stock of Merritt, but ultimately, after much negotiation, the price was 





worked down to $23. per share, provided, however, that Universal 
would receive all stock and cash dividends on the stock acquired. The 


parties knew at the time that Merritt would pay a 4% stock dividend on 


its common stock, so that actually the purchase price was approximately 
$22.125 per share. Furthermore, no commissions, fees or transfer 
fees with respect to the transactions were payable by Universal. In 
addition, weight was given to the fact that Universal was acquiring a 
very large block of stock, and that such an acquisition on the open mar- 
ket would have taken an extended period of time, with a minimum of a 
four or five point rise in the market price, and possibly such a rise as 
to place the stock beyond the price range initially intended. Further- 
more, the installment terms were very favorable. It was recognized 
that interest payable by Universal under the purchase agreements would 
be more than off set by the cash dividends received by Universal on that 
stock, and also the working capital of Universal would not actually be 
substantially depleted. | 
The defendant Rittmaster testified further that he has been fully 
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familiar with the common stock of Merritt and its operation and poten- 
tial since the year 1949, and that in his opinion, the quantitative and 
qualitative factors of the earnings of Merritt indicated that the common 
stock of Merritt was a potentially spectacular growth stock, which the 
investing public had not yet fully realized. He contended that the mar- 
ket price of the common stock of Merritt was undervalued at the times 
of the 1957 purchases and is still undervalued. 

| B. THE THIRD CAUSE OF ACTION 

The plaintiffs contend in the third cause of action of their consoli- 
dated amended complaint that the Wolfsons and the defendant-directors 
of Universal embarked upon a plan and conspiracy to enrich the Wolfsons 
at the expense of Universal by causing Universal to acquire all of the 
net assets of Southern Pipe at an excessive valuation in exchange for 
shares of the capital stock of Universal at an undervalued price. 

It is alleged that pursuant to the plan and conspiracy, Universal 
was caused to ‘enter into an agreement, dated July 15, 1957, with 
Southern Pipe and its stockholders, by the terms of which Universal ac- 
quired all of the net assets of Southern Pipe in exchange for 188,235 
shares of the capital stock of Universal, valued for the purposes of the 
agreement at $17. per share, or a total of approximately $3,200,000. 

The plaintiffs complain that the true and fair market value of the 
capital stock of Universal was approximately $20.75 per share on 
July 31, 1957, the date on which the Board of Directors approved the 
agreement of July 15, 1957. They further contend that the net assets 
of Southern Pipe were overvalued by $500,000, which represents the 
item of good will. 

The plaintiffs further charge that although the acquisition by Uni- 
versal of all of the net assets of Southern Pipe had been approved by a 
majority of the common stock of Universal at a special meeting of 
stockholders held on September 19, 1957, nevertheless, the proxy 
statement dated August 27, 1957, which accompanied the notice of the 
special meeting, omitted material facts and contained misleading state- 
ments. 
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The defendants deny that the terms of the July 15, 1957 agreement 
were in any respect the result of a plan and conspiracy or that the 
agreement was wrongful, unfair or detrimental to Universal. The de- 
fendants Mullaney and Rittmaster testified at the hearing that one of 
the chief problems facing Universal in the year 1957 was to acquire 





businesses with sufficient earnings before taxes to permit Universal 
to reap the benefits of its large tax-loss carry forward position. After 
the acquisition of the Marion and Osgood Divisions, Universal did not 
have sufficient cash to acquire businesses by cash purchases but had to 
resort to exchange of stock acquisitions. Negotiations for ithe acquisi- 
tion of a number of companies failed, because among other reasons, 
the capital stock of Universal was not a seasoned security in the sense 
that Universal had at that time too short a history in the business field. 
Less than one year had elapsed since Universal had acquired its Marion 
and Osgood Divisions, and consequently, sellers would not readily accept 
the stock of Universal in exchange for valuable business properties. 
They testified that negotiations for the acquisition of all of the net 
assets of Southern Pipe had commenced in the early part of the year 
1957, and finally, in May 1957, the valuation of $17. per share of Uni- 
versal was fixed for purposes of exchange. During those months of 





negotiations the market price of Universal had ranged from approxi- 
mately $15. to $18. per share. With respect to the value of the assets 
of Southern Pipe on a going concern basis, the negotiators in May 1957 
agreed to retain the services of Ebasco Company for an independent 





appraisal. Ebasco appraised the value of Southern Pipe on the basis of 
its earnings and assets at $3,000,000 and predicted in their report that 
Southern Pipe would average annual earnings of $350,000 after taxes, 





which for the purposes of Universal would mean annual earnings before 
taxes of approximately $700,000. In this connection Mr. Rittmaster 
testified that Universal would thereby be acquiring the net assets of 
Southern Pipe on a basis of four and one half times pre-tax earnings, 
which he characterized as an excellent opportunity for Universal. 


| 
In connection with the transaction, the agreement provided that 
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stockholders of Southern Pipe would invest an additional $200,000 in 
cash in that corporation (over and above assets valued by Ebasco) 
which would form part of the assets included in the sale to Universal, 
and for which they would receive as part of the transaction capital 
stock of Universal at the said rate of $17. per share. These shares 
are included in the 188,235 shares of the capital stock of Universal, 
which were exchanged for the net assets of Southern Pipe. 

Mr. Mullaney testified that the additional amount of $200,000 in 
cash was necessary required working capital, since at the time of the 
transaction, Universal did not have working capital in excess of the 
requirement for its Marion and Osgood Divisions. 


The Southern Pipe transaction was negotiated for Universal 
principally by the defendant Mullaney and for Southern Pipe principally 
by the defendant Sam Wolfson and one Ben Safer, a stockholder and 
director of Southern Pipe. 

THE PROPOSED SETTLEMENT 


The Stipulation of Settlement dated February 13, 1959, was 
entered into among Universal, general counsel for the plaintiffs, the 
respective attorneys for the plaintiffs in the consolidated action, the 
attorneys for Universal, the attorneys for the defendants Louis E. Wolf- 
son, Gerbert,| Mullaney, Rittmaster and Merrit, and the defendants 
A. I. Savin, M. S. Savin and H. C. Savin. 

Although the Savin defendants had not been served with process 
in the consolidated action, nor have they appeared, they did agree to be 
bound to its provisions to the fullest extent as if they were parties 
who appeared in the action and subjected themselves to the jurisdiction 
of this Court. In the event that the settlement is approved then the 
Savin defendants shall be deemed parties appearing in the action, but if 
not approved then the settlement shall not be deemed an appearance by 
them and their status shall revert to that of named defendants who have 
neither been served with process nor appeared in the action. 

The proposed settlement is explicit in providing that all claims 
alleged in the consolidated amended complaint are being settled and 
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compromised, subject to the approval of this Court. | 
Under the terms of the settlement the balance of $2,950,200. with 
interest payable to the Savins by Universal was reduced by $150,000. 
Absent the settlement, Universal would have been required to pay to the 
Savins the entire balance of $2,950,200. with interest on February 13, 
1959, pursuant to their agreements above mentioned. 





In addition to this $150,000 reduction, the settlement also makes 
provision for the payment of the reduced balance in installments with 
$2,000,100. plus interest payable on February 13, 1959; $300, 000 plus 
interest payable on August 13, 1959; and $500,100 plus interest payable 
on February 13, 1960. | 

Universal gave promissory notes for the last two installments. 


The settlement provides that upon receipt of those notes and the pay- 
ment of the first installment on February 13, 1959, the Savins would 
release to Universal the 156,000 shares held in escrow (the 6,000 addi- 
tional shares represents the 4% stock dividend paid by Merritt). Under 
the agreements of July 1, 1957, as amended, the 156,000 shares were 
not to be released from escrow until the entire balance due had been 
as 

In the event that the settlement is not approved, the purchase 
price shall remain as provided for in the original agreements between 
Universal and the Savins. 

The settlement further provides that the defendants Gece 
Rittmaster, Mullaney, and Louis E. Wolfson shall purchase or cause to 
be purchased from Universal $1,000,000 worth of the common stock of 
Merritt "on the basis of a unit share price of One Dollar above the 
average price at which the common stock of Merritt will have been 
sold on the New York Stock Exchange on the twenty (20) consecutive 
trading days next immediately following consummation of settlement". 
However, by way of qualification, the unit share price shall not be 
lower than the last sale price of that stock on the New York Stock Ex- 
change on the last of such twenty consecutive trading days; and that in 
no event shall the unit share price be less than $20. On the other hand, 
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should the unit share price exceed $25., the said defendants shall not 
purchase any of the aforesaid stock. 

It is also provided that the payment of the $1,000,000 for the 
Merritt stock shall be made on or before the fortieth day next following 
the consummation of the settlement by $500,000. in cash and by delivery 
to Universal of promissory notes of the purchasers for $500,000. pay- 
able one year thereafter, with interest at the rate of 5% per annum. 
Each of the purchasers is required to deliver to Universal an "invest- 
ment letter", stating that the purchase of the shares of Merrit's com- 
mon stock is for investment and not with a view to their resale or 
distribution. 

A release by Universal in favor of each of the individual defend- 
ants and Merritt limited to the claims arising out of the causes of action 
set forth in the consolidated amended complaint will become effective 
upon the consummation of the settlement. 

CONCLUSION 

The function of a court when presented with a proposed settlement 
of a stockholders-derivative action is to determine whether the com- 
promise is fair and reasonable under the circumstances, and in this 
respect the court must weigh the probabilities and possibilities of 
victory or defeat as indicated by the legal and factual situation pre- 
sented. If the court concludes that the compromise is fair and reason- 


able to the corporation, then the action of the plaintiffs in compromis- 
ing the suit should be approved. It is apparent to me that the proposed 
settlement was reached by arm's length negotiations over an extended 


period of time. 

I turn now to my considerations of the merits or demerits of the 
claims involved in this litigation. 

In regard to the transactions in which Universal agreed to pur- 
chase from the Savins 250,000 shares of the common stock of Merritt, 
certain essential facts are uncontroverted. None of the Savin defend- 
ants were, directly or indirectly, interested as an officer, stockholder 
or director of Universal. There are no allegations or proofs of any 
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profit inuring to any of the directors and officers of Universal or to any 


of the other defendants other than possibly the Savins from these trans- 
actions. | 
The purchase price paid by Universal for that stock was actually 
$23. per share, less a 4% stock dividend, which thereby reduced the 
price to approximately $22.125 per share, at times when the market 





price of Merritt's stock was ranging between $19.25 and $20.375 per 
share. | 
It is also uncontroverted that no commissions or fees were paid 
by Universal, and that such a large block of stock, if acquired on the 
open market, would cause an appreciable rise in its market price. Also, 
Universal was entitled to accrual of cash dividends, prior to full payment 
of the purchase price. An examination of the agreements involved, point 
to the conclusion that Universal had no fixed obligation to purchase the 
stock, and could simply lose the moneys paid in should Universal have 





defaulted in the payment of the full purchase price. In certain respects, 
the agreements gave to Universal a "'call" on the common stock of 
Merritt. Furthermore, the market price of the common stock of 
Merritt had risen on the open market subsequent to the transactions in- 
volved, to a higher price than the actual purchase price of $22.125 per 
share. In fact, on February 13, 1959 when the settlement; was executed 
and the stock delivered from escrow, Merritt stock sold on the New 
York Stock Exchange as high as $21.50 per share. 

The allegations in the consolidated amended complaint as toa 
plan and conspiracy seem extraordinarily difficult of any substantiation. 
Assuming that the Wolfsons controlled Universal, although they were 
not directors or officers of that corporation, and that they also control- 
led Merritt, such facts can hardly prove a conspiracy. That the nego- 
tiations between the Savins on the one hand and Messrs. Rittmaster 
and Gerbert on the other were carried out by arms-length bargaining 
seems apparent. The negotiations were protracted and, as in most 
negotiations of this nature, involved elements of give and take on both 








sides. 
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In substance, the legal issue presented is whether these trans- 
actions were entered into in good faith and in the exercise of an honest 


business judgment or, whether these transactions were motivated by 


dishonest purpose, fraud, bad faith or constituted gross negligence and 
waste as to amount to a breach of trust. 

The position of the plaintiffs hinge on the contention that the price 
paid by Universal for the common stock of Merritt was so excessive as 
to constitute gross negligence and thereby a waste of corporate assets, 
or that the purchase was made pursuant to a fraudulent scheme or con- 
spiracy. With no profits traceable to those in control of the situation 
and no close connection between the sellers and buyers it would appear 
that the concept of any over-all fraudulent plan is tenuous. This would 
leave the plaintiffs with a chance of recovery on the ground of negligence 
amounting to a waste of corporate assets. While either theory is diffi- 
cult to prove, it is not necessary for me to come to any decision thereon. 
I find that the negotiators on behalf of Universal had special knowledge 
of the intrinsic worth of the common stock of Merritt. They had lived 
with Merritt's operation for many years, and in their judgment they 
considered the purchase of that stock by Universal as an excellent ac- 
quisition in the light of its undervalued price, in their opinion, and the 
potential growth of Merritt. Even if the plaintiffs could establish gross 
negligence, the measure of damages would raise a serious problem be- 
cause the market price of the common stock had since risen above the 
actual purchase price of those shares. 

It is my conclusion that the amount of recovery, if any, under the 
first and second causes of action would at most be very small. 

Turning now to the transaction in which Universal acquired all of 
the net assets of Southern Pipe, the plaintiffs are met immediately with 
the fact that the stockholders of Universal, at the special stockholders 
meeting held on September 19, 1957, overwhelmingly approved the ac- 
quisition. The vote was 632,280 shares for approval and 23,895 shares 
for disapproval. Even if the votes represented by the shares owned by 
the Wolfsons be eliminated, the remaining affirmative votes were still 
preponderant. 
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The fact that this transaction was negotiated principally by the 
defendant Mullaney for Universal and the defendant Sam Wolfson for 
Southern Pipe requires very close scrutiny. The Wolfsons were the 
largest stockholders of Universal. Consequently, this relationship 
between purchaser and seller would require a shift of the burden of 
proof of the fairness of the transaction to the defendants. : 

The defendants base their valuation of the net assets of Southern 
Pipe upon the Ebasco report, which fixes the value of the assets of 
Southern Pipe at $3,000,000. This valuation of $3,000,000 includes an 
amount of $500,000 for good will, which was arrived at by Ebasco on 


the basis of capitalizing at a rate of 20% those earnings of Southern 

Pipe which exceeded 10% of its net asset value. The earnings, after 
taxes, amounted to approximately $350,000. Consequently, those earn- 
ings in excess of $250,000 (which is 10% of the $2,500,000 net physical 
asset value found by Ebasco), amounted to $100,000 and were capitalized 
at the 20% rate. This resulted in the $500,000 figure for good will. 





This is an accepted and basically conservative method of capitalizing 
excess earnings. It is predicated, of course, upon the assumption that 
the earnings will continue. The Ebasco report shows that many of the 
large customers of Southern Pipe were companies affiliated with Uni- 
versal by way of common directors or large stockholders, and it may 
reasonably be assumed that those markets would continue, and, in fact, 
the testimony shows that despite the 1958 business recession and write- 
offs of the good will items, plus consolidated corporate changes, the 
earnings of the company continued at a satisfactory rate of return. 
Furthermore, it must be borne in mind that the Ebasco report was con- 
sidering earnings of Southern Pipe after taxes. On the other hand, 
since Universal had a very large tax-loss carried forward position, the 
acquisition, as Mr. Rittmaster testified, was on a very favorable basis 
of four and one half times pre-tax earnings. 

As has heretofore been stated, at the time of this transaction Uni- 
versal was less than one year out of the transit business. The stock had 
a book value of approximately $16. per share, not including the plus 
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factor of the tax-loss carried forward. Its assets in the main consisted 
of the newly acquired Marion and Osgood Divisions. Its earnings and 
ability to take advantage of the tax loss were uncertain, inasmuch as it 
had no history or experience in its present business. Since it had no | 
available cash for the acquisition of additional businesses, it was forced 
to attempt to acquire such additional businesses as it could by means of 
an exchange of its stock. 

But even in such an exchange transaction, since Universal had not 
been then long engaged in its business; there was no adequate measure 
for evaluating the return which could be expected on the stock of Uni- 
versal or the true value of the stock. 

I find that the litigants refer to three different determinitive dates 
or period for establishing the fair price of the capital stock of Univer- 
sal. The consolidated amended complaint refers to July 31, 1957, the 
date on which the Board of Directors approved the agreement of July 15, 
1957. Consequently, the plaintiffs contend that the market value on 
July 31, 1957, then being $20.75, should be controlling. This appears 
to me to be most unrealistic. The second date contended is the date of 
execution of the agreement. On July 15, 1957 the market value was 
$19.25. The defendants contend that the parties agreed upon the fair 
price of the capital stock of Universal during May 1957 and that con- 
sideration was given to the market price during the period between 
January 1, 1957 and April 30, 1957, which ranged from $15.375 to $18. 
The book value during that period ranged from $14.90 to $15.49. The 
fact remains that in a transaction of this nature where 188,235 shares 
of stock are being exchanged for assets, the market value of the stock 
on a particular day cannot in all business reality be controlling. An 
Exhibit introduced at the hearing (Exhibit 50).indicates that the period 
between May and September 1957 was the only time in over a year that 
the capital stock of Universal had a market value in excess of $17 per 
share. 3 : 
While there has been no persuasive testimony introduced as to 
the fair value of the capital stock of Universal, I believe the market 
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price over the years is an indication that the value of $17. per share 


was certainly far from being out of line on the low side. In fact during 
all of 1958 the stock never sold as high as $17 per share, and on Feb- 
ruary 13, 1959, the date of the execution of the Stipulation of Settlement, 
the high on the American Stock Exchange was only $14.50. | 
The defendants, accordingly, in order to prove the fairness of 
the transaction can point to the fact that the valuation of the assets of 
Southern Pipe were approved by Ebasco, a reputable, recognized, 
corporate analytical company, and that the future action of the capital 
stock of Universal is a very persuasive indication of the fairness of the 
$17. figure. | 
It is my conclusion that, assuming the stockholders ratification 





of the transaction could be overcome, upon any test of fairness of valu- 
ation the recovery, if any, would be slight. | 

Reverting to the proposed settlement, the reduction of $150,000 
in the purchase price of the common stock of Merritt, amounts to $1. 
per share for the 150,000 shares which have not as yet been fully paid 





for by Universal. This reduces the price that Universal will pay for the 
150,000 shares to approximately $21. per share. In addition to the 
reduction in the price, the payment of $800,000 of the balance due is 
deferred to the extent of $300,000 for six months and $500,000 for one 
year. All 150,000 shares were transferred out of escrow, and delivered 
over to Universal for all purposes. Thus we have not only'the reduction 
in price, but an extension of time for payment of $800,000 on an un- 
secured 5% basis. In addition, we have the obligation by agreement of 
the defendants to purchase from Universal $1,000,000 worth of the com- 
mon stock of Merritt at one point above the market, subject to certain 
floors and ceilings. This not only will probably result in $1,000,000 of 
additional cash to be used by Universal for working capital or for other 
purposes, but, in addition, serves as a method of disposing of the 
Merritt stock by Universal without the necessity of filing a registration 
statement, and without the payment of large brokerage commissions 
and other fees. Thus, this in effect amounts to a contribution to Univer- 
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sal of $50,000 on the basis of $1 above market, as well as making avail- 
able to Universal the sum of $1,000,000 in cash. 
Under all of the circumstances, I find that the Stipulation of 
Settlement, dated February 13, 1959, is fair, reasonable and adequate, 
and I respectfully recommend that the proposed settlement be approved 


and confirmed. 


Dated: New York 
May 8, 1959. 


Respectfully submitted 
Louis A. Valente 
Referee 


[| Filed in ithis TCourtcasexhibit-to 
affidavit of Andrew T. Altmann submitted 
on May 29, 1959, in support of appellee's 
opposition to appellants’ motion for injunc- 
tion pending appeal] 
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TO THE STOCKHOLDERS OF UNIVERSAL MARION CORPORATION: 





Notice is hereby given, pursuant to order of Mr. Justice Thomas 
A. Aurelio, dated May 15, 1959, in the above entitled action, that a hear- 
ing will be held on June 22, 1959 at 10:00 A.M. of that day, at Room 130, 
in the New York County Court House, 60 Centre Street, New York City, 
New York, as to the fairness, reasonableness and adequacy of the settle- 
ment provided for in the Stipulation of Settlement of the above entitled 
action dated February 13, 1959, and an application will be made in this 
action at the time and place aforementioned (1) to confirm the Referee's 
report dated May 8, 1959 and filed May 11, 1959, finding the settlement 
fair, reasonable and adequate and recommending that it be approved and 
confirmed, and (2) for judgment approving the settlement, directing its 
consummation; dismissing with prejudice the Consolidated and Amended 





Complaint herein, and reserving jurisdiction over consummation of the 
settlement, including the consideration of applications for and the award- 
ing of costs and expenses, including Referee's and attorneys" fees, as 
the Court may find proper and may direct. : 


: 
Any stockholder of Universal Marion Corporation, whether or not 
a party to this litigation, may attend and apply for leave to be heard at 


the hearing. | 


LITIGATION : 

The consolidated action includes four separate actions brought by 
stockholders of Universal Marion Corporation (hereinafter referred to 
as Universal") on behalf and for the benefit of Universal against the 
above named defendants, which were consolidated by an order of the 
Supreme Court of New York County. The Consolidated and Amended 
Complaint contains three causes of action. The first two causes of 
action allege that Universal was caused to purchase from A. I. Savin, 
M. S. Savin and H. C. Savin 250,000 shares of the common stock of 
Merritt-Chapman & Scott Corporation (hereinafter referred to as 
“Merritt") at a price of $23.00 per share at a time when the market price 
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for said stock was less. The purchase of 100, 000 shares of said stock 
was fully completed and paid for at the time of the institution of these 
actions. As to the remaining 150,000 shares, Universal owed a balance 
of $2,950,000 which was due and payable on February 13, 1959. 

The third cause of action alleges that Universal was caused to 
purchase the assets of Southern Pipe & Supply Company by paying for 
same with 188, 235 shares of the common stock of Universal, valued for 
that purpose at $17.00 per share. It is alleged that the price paid for 
the assets of Southern Pipe & Supply Company was in excess of its true 
value and that the stock of Universal was valued below its true value. 

An accounting is sought from the defendants, except Universal, for 
their acts and conduct with respect to the foregoing transactions and the 
repayment to Universal of any loss sustained by it and of any wrongful 
profits made by said defendants as a result thereof. 


PROPOSED SETTLEMENT 

Under date of February 13, 1959, a Stipulation of Settlement was 
entered into by and among Universal, general counsel for the plaintiffs, 
the attorneys for Universal, the attorneys for the defendants Louis E. 
Wolfson, Gerbert, Mullaney, Rittmaster and Merritt, and the defendants 
A. I. Savin, M. S. Savin and H. C. Savin, covering all the matters in- 
volved in the Consolidated and Amended Complaint. 

Under the terms of the settlement, the balance of $2, 950, 200 with 
interest payable by Universal on February 13, 1959 was to be reduced 
by $150, 000, and paid as follows: $2,000,100 plus interest on February 
13, 1959; $300,000 plus interest on August 13, 1959 and $500, 100 plus 
interest on February 13, 1960. In addition, the 150,000 shares of 
Merritt stock which had been held in escrow pending payment in full by 
Universal, plus 6,000 additional shares also held in escrow, distributed 
by Merritt as a stock dividend and which were credited to Universal, 


were to be delivered to Universal free of any escrow, upon the payment 


of the first installment aforesaid and delivery of unsecured promissory 
notes for the other two installments. It is also provided that if the settle- 
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ment shall not be approved, the reduction of $150,000 in the purchase 
price shall be cancelled, and a note in that amount, placed in escrow, 
Shall be effective. ! 

The settlement further provides that the defendants Gerbert, 
Rittmaster, Mullaney and Louis E. Wolfson shall purchase or cause to 
be purchased from Universal $1,000,000 worth of common stock of 
Merritt "on the basis of a unit share price of One Dollar above the aver- 
age price at which the common stock of Merritt will have been sold on 
the New York Stock Exchange on the twenty (20) consecutive trading days 
next immediately following the consummation of settlement." It is also 
provided that the unit share price shall not be lower than the last sale 
price of that stock on the New York Stock Exchange on the last day of 
such twenty consecutive trading days; and that in no event Shall the unit 
Share price be less than $20. On the other hand, should the unit share 
price exceed $25, the said defendants shall not purchase any of the afore- 
said stock. The said $1,000,000 shall be paid in two installments: 
$500,000 on or before the fortieth day next following the consummation 
of the settlement and $500, 000 one year thereafter, with interest at the 
rate of 5% per annum. Each of the purchasers is required to deliver to 
Universal an “investment letter" stating that the purchase of the said 
shares is for investment and not with a view to their resale or distribu- 











tion. 


A release by Universal in favor of each of the individual defendants 
_and Merritt of the claims arising out of the causes of action set forth in 


the Consolidated and Amended Complaint will become effective upon the 
consummation of the settlement. | 


REFERENCE 
On March 9, 1959, an order of Mr. Justice Thomas A. Aurelio 
was entered in the consolidated action appointing Hon. Louis A. Valente, 
a former Justice of the Supreme Court, State of New York, Referee to 





conduct a hearing into the fairness, reasonableness and adequacy of the 
settlement provided for in the Stipulation of Settlement dated February 
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13, 1959, and to report to the Court thereon. At the hearings held be- 
fore the said Referee relevant records and documents were marked in 
evidence and the Referee heard testimony of witnesses. 

The Referee's report, dated May 8, 1959, was filed in the consol- 
idated action, in the New York County Clerk's Office, on May 11, 1959. 
It sets forth the Referee's finding that the proposed settlement is fair, 
reasonable and adequate and his recommendation that it be approved and 
confirmed. 


INSPECTION OF PLEADINGS AND OTHER PAPERS 

Copies of the pleadings in the separate actions and in the consol- 
idated action, the Stipulation of Settlement, stenographic minutes of the 
hearings before the Referee, the exhibits introduced in evidence before 
the Referee and the report of the Referee are available for inspection at 
the office of Nemerov & Shapiro, general counsel for the plaintiffs in 
the consolidated action, at their offices, Suite 615, 111 Broadway, New 
York 6, New York. 


Dated: New York, N. Y., 
May 21, 1959. 


UNIVERSAL MARION CORPORATION 


By: M. C. Tomberlin 
Secretary 
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(i) 





QUESTIONS PRESENTED 


1. Where, in a stockholders' derivative action filed on behalf of 
a District of Columbia corporation, the defendant officers and directors 
seek to have the Corporation release a cause of action asserted in this 
District, as a part of their settlement of another case brought by other 
stockholders in another court, which provides none of the relief sought 


here: 


a. Did the District Court abuse its discretion in denying 
plaintiffs' Motion for Preliminary Injunction enjoining the execu- 
tion and delivery of such a release pending a hearing on the merits 





of the District of Columbia suit ? 


b. Did the District Court abuse its discretion by staying 


all proceedings here pending the disposition of the settlement 


proceedings in the foreign court? | 


2. Should the officers of a District of Columbia corporation 
charged with fraud and mismanagement in a stockholders' derivative 
action be permitted to oust the jurisdiction of the District Court to hear 
and determine their liability by inequitably using proceedings ina 


foreign court to hinder, delay and obstruct this action? | 


3. Should stockholders of a District of Columbia corporation, 
seeking to redress corporate mismanagement in the United States Dis- 
trict Court for the District of Columbia, be compelled to pursue their 
remedy in a foreign jurisdiction which does not provide the ‘same 
protection to the rights of minority stockholders as the law of this 
District ? 











JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Defendant Wrongdoers Should Not Be Permitted 
To Oust The District Court's Jurisdiction Over This 
Cause Of Action By Their Inequitable Use Of The 
New York Proceedings 


Neither The New York Court Nor The New York 
Plaintiffs Had Authority To Dispose Of This Cause 
Of Action As Part Of The New York Settlement 


A. The New York plaintiffs have asserted a dif- 
ferent cause of action seeking different relief 
against different parties than that stated by the 
complaint below 


The stipulation settling the New York action 
does not provide any of the relief sought by the 
plaintiffs in this District 


The New York Supreme Court has not consid- 

ered the merits of the cause of action asserted 

in this District ; 
It Is Offensive To The Public Policy Of This District 
To Compel Stockholders Of A District of Columbia 
Corporation Seeking To Redress Corporate Mis- 
management Here To Resort To The Courts Of A 
Foreign Jurisdiction Where The Absence Of An 
Adequate Procedural Remedy Would Deprive Them 
Of Their Substantive Rights Under District Of Co- 
lumbia Law 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the Honorable Alexander 
Holtzoff entered April 28, 1959 (J.A. 175) denying the Motion of the 
appellants, plaintiffs below, for a Preliminary Injunction to restrain 
appellee, Universal Marion Corporation, the defendant below, from re- 
leasing the cause of action brought on its behalf by the plaintiffs below, 
before the case could be heard and decided by the District Court (J.A. 
135). This court's jurisdiction over this appeal is founded on Section 
1292 of the Judicial Code, 28 USC 81292, 65 Stat. 726, which provides 
that: "The courts of appeal have jurisdictionfrom .. . interlocutory 
orders of the district courts of the United States, . . . or the judges 
thereof, granting, continuing, modifying, refusing or dissolving injunc- 
tions . . ." 


Consolidated with this appeal is a Mandamus Petition, No. 15,237, 
filed by the appellants in order to obtain review of an order issued by 
the same District Judge on the same date, staying all proceedings below 
pending the disposition of another action in the New York State Supreme 


Court (J.A. 174). The lower court's decision granting that stay (J.A. 
157) is reported at 173 F. Supp. 13. 


STATEMENT OF THE CASE 


Appellants (plaintiffs below and petitioners in No. 15,237) are 
minority stockholders of Universal Marion Corporation, a District of 
Columbia corporation formerly known as Capital Transit Company. 
They are seeking damages and injunctive relief against the officers and 
directors of that Corporation to remedy a continuing concert of action 
by and between these officers and directors (the appellees Mullaney, 
Gerbert, Rittmaster, Segal and Giddings, defendants below) and its con- 
trolling stockholders (Louis E. Wolfson and other members of the 
Wolfson family) in violation of their fiduciary duty to petitioners and 
the other public stockholders of Universal Marion Corporation. 
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The complaint (J.A. 7), filed below on October 11, 1957, alleged 
that pursuant to this concert of action, the said defendants caused the 
Corporation to purchase a block of 250,000 shares of Merritt-Chapman 
& Scott, a corporation controlled by the Wolfsons, for a total considera- 
tion of approximately $6,000,000. The stock was purchased from A. I. 
Savin, a former director of Merritt-Chapman, and other members of 
the Savin family, pursuant to two different agreements: the first for 
100,000 shares, dated January 1, 1957 and the second, dated July 1, 1957, 
for 150,000 shares. In both instances, the Corporation was made to pay 
a price of approximately $23 per share although Merritt-Chapman's 
stock was selling on the New York Stock Exchange at approximately $20 
a share, or a premium of approximately $3 per share over the market 





price (J.A. 9-10). Also in furtherance of the same concert of action, 





the defendants caused the Corporation to acquire the assets of Southern 
Pipe and Supply Company, another corporation owned and controlled by 
the Wolfsons, in exchange for stock of Universal Marion Corporation 
issued to the Wolfsons at $17 per share when its market price on the 
American Stock Exchange was $19.25, or a discount of $2.25 per share 
below the market price. | 





The complaint alleges that the investment of $6,000,000 of the 
Corporation's capital in the stock of Merritt-Chapman was not made 


for the benefit of Universal Marion and its stockholders, but rather for 
the purpose of preserving the Wolfsons' control over Merritt. Likewise, 
the issuance of 171,300 shares of Universal Marion stock to the Wolf- 
sons in exchange for the assets of Southern Pipe served to increase the 
Wolfsons' control over Universal Marion Corporation from 28% to 38% 
and injured the plaintiffs and the other public stockholders by diluting 
their equity in the Corporation and depriving them of the opportunity to 
purchase additional stock pro rata at the bargain price of $17 per share 
(JA 10-11). | 
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The permanent relief sought by the complaint included an injunc- 
tion against the Corporation and its officers and directors which would 
prevent them from any further dealings with, or in the stock of, Wolfson- 
controlled corporations unless such transactions are authorized or ap- 
proved by persons independent of the Wolfsons (J.A. 13). 


On April 28, 1959, the District Court entered two orders which in 
effect precluded the plaintiffs from a trial of their case on its merits: 


(1) An order granting the defendants a stay of all proceedings 
below pending the final disposition of a proceeding in the Supreme Court 
of the State of New York, County of New York, for the settlement of an 


action brought by other stockholders entitled Esposito, et al. v. Segal, 
et al., Index No. 13605/57 (J.A. 174); 


(2) an order denying plaintiffs' motion for a preliminary injunc- 
tion to restrain the defendant officers and directors from causing Uni- 
versal Marion Corporation to release this cause of action in connection 
with that settlement before this case can be heard and decided. 


These orders were made after this case had been pending for 18 
months and plaintiffs had completed extensive discovery proceedings 
(J.A. 1-4); after the case had been calendared and plaintiffs had advised 
the District Court that they were ready for trial (J.A. 22); after a stay 
entered six months earlier by Judge Tamm had been vacated (J.A. 42) 
pursuant to this court's order of February 26, 1959 (J.A. 39-42); and 
after another stay had been denied by Judge McLaughlin one month 
earlier upon reconsideration of the record made by the parties in the 
light of that order (J.A. 134). A complete summary of the pertinent 
proceedings below which preceded the orders on review is set forth in 
the Mandamus Petition filed by these appellants on July 2, 1959 in 
No. 15,237 and the attention of the Court is respectfully directed to 
pages 3 to 11 of that Petition. 
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The orders under review were made by the Honorable Alexander 
Holtzoff, District Judge, upon a record which showed that the following 
facts had occurred after the filing of the complaint below and prior to 
April 23, 1959, the date on which these motions were heard: 





1. The defendant officers and directors caused Universal Marion 
Corporation to purchase an additional million dollars worth of Merritt- 
Chapman stock in the year following the complaint, some at prices above 
the market (J.A. 48, 137). | 





2. The officers and directors had made an agreement with Louis 
E. Wolfson which would, if certain market developments occurred over 
which the Corporation had no control, enable Wolfson to purchase one 
million dollars worth of the Merritt stock from the Corporation ata 
price substantially less than the Corporation had paid for it (J.A. 48, 
137). | 


3. The officers and directors had used the foregoing agreement, 
plus an agreement with the Savins ratifying the six million dollar pur- 
chase attacked in this suit in consideration of a reduction of $150,000 





in the price of the stock, as a basis for the settlement of another stock- 
holders' suit pending in the Supreme Court of the State of Au York, 
County of New York (J.A. 46-47, 138-139). 


4. In connection with the aforesaid settlement, the officers and 


directors also agreed to cause Universal Marion Corporation to release 
this cause of action although that settlement afforded none of the relief 
sought here (J.A. 139-140, 144). 


5. The New York Referee appointed to consider the merits of the 
New York settlement had declined to defer his consideration of defen- 





dants' request for authority to release this cause of action, pending its 
consideration by this Court (J.A. 142-144). | 
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In denying the plaintiffs' motion for a preliminary injunction 
Judge Holtzoff filed no opinion, and he filed no findings or conclusions 
of law.! The reasons which he gave orally were: that "the motion for 
restraining order would, in effect, restrain the prosecution of a pending 
proceeding in a\New York State Court"; "the New York Court was the 
first to obtain jurisdiction of this controversy" and that "to grant such 
a motion would be entirely inconsistent with the stay of proceedings in 
this case that the court granted this morning” since it was "the other 
side of the coin, really" (J.A. 171-172). 


The reasons for the stay order were set forth in an opinion, now 
reported at 173:'F. Supp. 13, as follows: (1) that the New York suit was 
brought first (J.A. 159); (2) that "complete relief cannot be extended to 
the corporation in this action" (J.A. 160); (3) that the issues raised 
here would be decided by the New York Supreme Court (J.A. 159); and 
(4) that if the New York settlement is approved "the present suit will 
also fall as well as the New York suit" (J.A. 160). 


The first two reasons were also relied on by Judge Tamm in sup- 
port of the first stay of this action which was granted on December 5, 
1958 (J.A. 17-18, 37) and vacated pursuant to this court's order of 
February 26, 1959 (J.A. 39-42). In that order, this court observed that 
plaintiffs in this action had "proceeded first, and in good faith had 
caused the said corporation acting by its stockholders at their meeting 
in the District of Columbia to disapprove of the projected and herein 
challenged transactions, notwithstanding which stockholders controlling 
said meeting authorized said transactions to be consummated and that 
meanwhile, but only after petitioner Reiter had complained of acts of 
alleged mismanagement, was the New York State court action com- 
menced and that none of the New York petitioners had earlier complained, 


2 Cf. Rule 52(a), F.R.C.P., which requires that "in granting or refusing 
interlocutory injunctions the court shall . . . set forth the findings of fact and 
conclusions of law which constitute the grounds of its action." 
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nor did they participate in or attend the stockholders’ meetings" (J.A. 
40). This court also noted in its prior order that "the District Court 
has had and still has jurisdiction over a District of Columbia corpora- 
tion, its officers and directors . . . as to transactions authorized to be 
or actually consummated in this District and of a cause of action in 
respect thereto wherein complete relief may be had" (J.A. 41). It 
therefore assumed that the District Court would on its own motion 
vacate its stay order of December 5, 1958 (J.A. 42). : 
| 

The New York settlement, however, was not brought to its atten- 
tion until the day of oral argument on appellants' Mandamus Petition of 
January 16, 1959 and the court therefore suggested that the District 
Court proceed to a reconsideration of this matter upon the papers 
presented to this court and developments subsequent to Judge Tamm's 
stay order of December 5, 1958. The defendants' motion to stay was 
accordingly reconsidered by Judge McLaughlin and on the additional 
record made by the parties, he held that no showing had been made as 
to the matters under consideration by the New York court in the New 
York settlement that would justify the staying of this action (J.A. 134). 


Thus the remaining grounds on which Judge Holtzoff 'g stay was 
premised - that the issues raised here would be decided by the New 





York court and that that settlement would bar this suit - were in direct 
conflict with Judge McLaughlin's prior decision. | 


On May 1, 1959 plaintiffs noted their appeal from the District 


Court's denial of their motion for a preliminary injunction (J -A. 175) 
and on May 14th, they moved this court to enjoin the defendants from 
releasing this action before this court could hear and decide the merits 


of this appeal. | 


Meanwhile, on or about May 11, 1959 the referee appointed by the 
New York Supreme Court issued his report approving the aforesaid 
New York settlement, after noting the fact that this action had been 
stayed (J.A. 181-182). Thereafter, on May 21, 1959, while appellants’ 
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motion for injunction pending appeal was before this Court, Universal 
Marion Corporation mailed a notice to its stockholders to the effect that 
the settlement providing for a release of the causes of action set forth 
in the New York consolidated complaint would be submitted to the 
Honorable Thomas A. Aurelio, judge of the New York Supreme Court, 
for his approval on June 22, 1959. That notice made no mention of the 
fact that that settlement also provided for the release of the cause of 
action asserted ‘by appellants’ complaint in this District or that a 
motion to enjoin the execution of such a release pending this appeal, had 
been filed in this Court (J.A. 199-202). 


On June 16, 1959 this Court granted appellants' motion for an in- 
junction pending appeal and entered an order enjoining Universal 
Marion Corporation and all other defendants herein, pending final dis- 
position of this appeal, "from releasing, waiving or settling, or purport- 
ing to release, waive, or settle any claim in favor of said corporation 
asserted in the complaint herein or arising from the transactions de- 
scribed in said complaint, or from doing any act or thing in furtherance 
of or to implement any release, waiver, settlement or compromise 
heretofore or hereafter agreed upon."" On June 20th, this Court denied 
the defendants’ motion to condition the aforesaid injunction upon the 
posting by the plaintiffs of an indemnity bond in the minimum amount of 
$200,000. 


That injunction was entered "without prejudice to a petition for 
leave to file petition for writ of mandamus with respect to the District 
Court's order of April 28, 1959 granting a stay of the proceedings be- 
low" and, accordingly, on July 2, 1959 plaintiffs filed a Petition for 
Writ of Mandamus (docketed in this court as No. 15,237) and moved to 


consolidate the said Petition with this appeal for the purpose of briefing 


and argument. 
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STATUTES INVOLVED 


Rule 23(c) of the Federal Rules of Civil Procedure: 





‘Dismissal or Compromise. A class action shall not be 
dismissed or compromised without the approval of the court. If 
the right sought to be enforced is one defined in paragraph (1) of 
subdivision (a) of this rule notice of the proposed dismissal or 
compromise shall be given to all members of the class in ach 
manner as the court directs. 


Section 1292 of the Judicial Code, 28 U.S.C. 81292, 65 Stat. 726: 


- : : : 
Interlocutory decisions. | 
The courts of appeals shall have jurisdiction of appeals 
from: 
(1) Interlocutory orders of the district courts of the United 
States, the District Court for the Territory of Alaska, the/United 
States District Court for the District of the Canal Zone, the Dis- 
trict Court of Guam, and the District Court of the Virgin Islands, 
or of the judges thereof, granting, continuing, modifying, refus- 
ing or dissolving injunctions, or refusing to dissolve or modify 


injunctions, except where a direct review may be had in the 
Supreme Court; 





STATEMENT OF POINTS 
The points upon which appellants rely are: 


1. The District Court abused its discretion in denying plaintiffs’ 
Motion for a Preliminary Injunction restraining the appellees from re- 


leasing the cause of action asserted in the complaint below pending a 
trial and decision on the merits. | 





2. The District Court abused its discretion in staying all proceed- 
ings in the action below pending consideration by the New York State 
Supreme Court, County of New York, of a settlement in the case of 
Esposito v. Segal, filed in that court. | 
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SUMMARY OF ARGUMENT 


I. The defendants have attempted to prevent a trial of this case 
by the inequitable use of proceedings in another suit brought by other 
stockholders in the New York State Court. While seeking repeated stays 
of this case upon the ground that such stays were necessary to prevent 
multiple litigation, the defendants have managed to avoid litigating the 
matters in issue here, in New York or any other forum. Even before 
the New York settlement agreement was made, the defendants repeatedly 
used agreements with the New York plaintiffs as a means of harassing, 
obstructing and delaying the plaintiffs below. Certain of the defendants 
appeared voluntarily in New York rather than stand trial in Florida 
where they resided, or in the District of Columbia where the Corpora- 


tion was domiciled, because of their ability to effectively control the 
“litigation” in New York. The United States Supreme Court has recog- 
nized the danger that under such circumstances "the issues to be tried 


may be so narrowly restricted as to shut out the light'"'". Moreover, the 
defendants should not have the power to halt the progress of a case 
which is being actively prosecuted in this District by diverting attention 
to a settlement made in the New York action where the proceedings have 
been under their control and where the interests of the public stock- 
holders have not been protected. 


Il. Neither the New York plaintiffs nor the New York Court had 
authority to dispose of the cause of action asserted here. The New York 
plaintiffs asserted a different cause of action seeking different relief 
against different parties than that stated by the complaint below. In 
negotiating a settlement of the New York action, the defendants made no 
offer to the plaintiffs here for a settlement of this complaint, and the 
New York stipulation provides none of the relief sought here. In con- 
sidering the merits of the New York settlement, neither the New York 
referee nor the New York court has considered the merits of this cause 
of action and the "notice" given to stockholders of the New York settle-. 
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ment made no mention of the fact that it provided for a release of this 

cause of action. Under these circumstances, the agreement to release 
| 

this cause of action was an improper condition of the New York settle- 


ment. 


Ill. It is offensive to the public policy of this District to compel 
stockholders of a District of Columbia corporation seeking to redress 





corporate mismanagement here, to resort to the courts of a foreign 
jurisdiction where the absence of an adequate procedural remedy would 
deprive them of their substantive rights under District of Columbia law. 
Where the controversy involves a breach of trust by the management 

of a District of Columbia corporation, the United States District Court 
for the District of Columbia, and not a New York State Court, is the 





forum in which it should be heard and decided. The New York proce- 
dure for disposing of stockholders suits is notorious for its encourage- 
ment of nominal settlements with weak plaintiffs and its deterrence of 
plaintiffs who seek the strong relief that is obtainable only after trial. 
The federal procedure, on the other hand, imposes no impediments to 
the trial of a stockholders' suit and provides effective safeguards 
against improper settlements. If the decision of the court below is not 
reversed, the dilatory tactics which it condones may well emasculate 
the stockholders’ derivative action as an effective remedy in this 
District. | 
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ARGUMENT 


I. THE DEFENDANT WRONGDOERS SHOULD NOT BE 
PERMITTED TO OUST THE DISTRICT COURT'S 
JURISDICTION OVER THIS CAUSE OF ACTION BY 
THEIR INEQUITABLE USE OF THE NEW YORK 
PROCEEDINGS. 

A resume of the events in the New York action and their belated 
disclosure in the successive affidavits filed by the defendants in this 
case, shows that the stipulation of settlement of February 13, 1959 was 
only the last of a series of agreements with the New York plaintiffs 
which the defendants have used in an effort to defeat a trial of their 


liability in the court below. 


The first agreement of record between the defendants and the New 
York plaintiffs was for the consolidation of the four separate actions 
which had been filed by each of the New York plaintiffs. Some time in 
April 1958, the defendants who had been served in New York (i.e., Uni- 
versal Marion Corporation and Alexander Rittmaster) moved to consol- 
idate the four individual actions and all of the New York plaintiffs 
agreed to such consolidation and to the appointment of the firm of 
Nemerov & Shapiro (which had theretofore not appeared of record in 
that case) as "general counsel" for all of them (J.A. 83, 178). The 
order, which the defendants submitted and which was entered with the 
consent of the New York plaintiffs on May 8, 1958, was made broad 
enough to stay not only the proceedings in the actions filed by the indi- 
vidual plaintiffs in the New York court, but also to enjoin all proceed- 
ings in all suits filed by other stockholders of Universal Marion relating 
to the subject matter of the New York complaint, regardless of the date 


on which they were brought or the court in which they were pending. 
(J.A. 32). | 


2 Unlike the plaintiffs in this case, all of whom appeared at the stockholders' 
meeting of September 19, 1957 and joined together to file a single civil action 
for the purpose of redressing injuries which they had first sought to prevent by 
appropriate action at that meeting, none of the New York plaintiffs attended the 
stockholders' meeting and each of them filed a separate action in the New York 
Supreme Court (J. A. 82). 
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This was followed by a second agreement whereby the New York 
plaintiffs consented to the staying of an action brought by one of them 
in the United States Digtrict Court for Florida in consideration for two 
commitments on the part of the defendants: First, Louis E. Wolfson 
and two directors, Mullaney and Gerbert, agreed to enter voluntary 
appearances in the New York action and secondly, the defendants agreed 
to waive their right to security for costs under Section 61-b of the New 
York General Corporation Law (J.A. 83). On July 24, 1959 the New 
York Court, with the consent of all parties, entered an order staying 
the Florida action but making no mention of the conditions upon which 
that stay was premised. These conditions were not neveries until the 
following September (J.A. 179). 





No reason was given by the defendants then or at any other time 
as to why Louis E. Wolfson and the two directors preferred to appear 
in the New York action rather than go to trial in Florida, where they 
resided. : 


Even more extraordinary was the waiver of the bond require- 


ment, which has been described as "the death knell of stockholders' 
3 


derivative suits in New York".~ In view of the insignificant number of 


shares which the plaintiffs held,* the onerous New York bond require- 


ment would have been sufficient to deter the New York plaintiffs from 


proceeding with that case.” 


SS 
Hornstein: The Death Knell of Stockholders' Derivative Suits in New York, 
32 rs L. Rev. 123. 


* Although neither the New York complaint nor any of the affidavits filed by 
the defendants herein disclosed the number of shares held by the New York 
plaintiffs, the stockholder records produced by the Corporation under Rule 34 
show that none of the four New York plaintiffs is listed as holding more than 
ne shares. 


5 The operation of the New York statute has been described as follows: 
"first, it requires the small stockholder to furnish, whenever the 
nominal defendant corporation so requests of the court, sufficient 
security to cover any liability for the defendants' reasonable ex- 
penses, including attorneys' fees, that might be assessed against 
(continued) 
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It does not seem likely that the defendants would have agreed to 
surrender the tactical advantage which the New York bond requirement 
afforded without some assurance of reciprocal accommodation from the 
New York plaintiffs. The subsequent presentation of the settlement 
agreement to the referee in such a way that he was persuaded to approve 
it because the New York plaintiffs had a weak case, is wholly consistent 
with the possibility that settlement, rather than trial, was in the minds 
of all parties when the bond requirement was waived. 


However, it then became necessary to block a trial here if a 
settlement were to be made effective in New York. Accordingly, on 
July 31, 1958 after the defendants had been served with plaintiffs’ Inter- 
rogatories here and the District Court had ordered this case calendared 
over defendants’ opposition, the firm of Manning, Hollinger & Shea, 
counsel for the defendants in the New York action, wrote a letter to each 
of the plaintiffs in this action, suggesting that their efforts to bring their 
action to trial in this District violated the New York Order of May 8, 
1958 consolidating the cases pending before it (J.A. 31). Contrary to 
Article 9 of the Canons of Professional Ethics, the said letter commu- 
nicated directly with these plaintiffs upon the subject matter of this 


controversy without advising their counsel of record herein. (J.A. 21- 
22, 34). 


5 (Continued) 


the corporation under the provisions of Section 61-a; secondly, the 
court upon the termination of the action may resort to the security 
required to be posted by the small stockholder to pay the defendants' 
expenses, including reasonable attorneys' fees. The obvious effect 
of these provisions is succinctly summarized by these words of one 
New York judge: ‘It would be denying the obvious to deny that the 
dire effect, of the statute - if not the deliberate purpose of it - is to 
bar many stockholders' actions by making them excessively costly 
and difficult. '" 


Sergei S. Zlinkoff: The American Investor and the Constitutionality of Section 
61-b of the New York General Corporation Law, 54 Yale Law Journal 352, 355; 
quoting from Collins, J., in Shielcrawt v. Moffett, 49 N.Y.S. (2d) 64, 73 (1944). 
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When this tactic failed to intimidate these piaintiffs, the defendants 
obtained an ex parte order from the New York court compelling the 





plaintiffs here to show cause why they should not be cited in contempt of 
the aforesaid consent New York order of May 8, 1958 (J.A. 21-22). In 
their Motion to Cite the plaintiffs below in Contempt, the defendants 
asked the New York court to construe its prior Consolidation Order of 
May 8, 1958 as an injunction against the prosecution of this action which 
had been filed six months earlier in this District and to cite the plain- 
tiffs below in contempt thereof notwithstanding the fact that they had 
never been parties to the proceeding in which that Order was entered, 





and notwithstanding the fact that they had never been given notice of its 
proposed entry or an opportunity to be heard in opposition thereto 

| 
(J.A. 22). 


| 
Defendants cited as the principal authority for construing the 


Consolidation Order of May 8th as an injunction against the prosecution 
of this action, the New York Court's order of July 24th staying the 
Florida action. However, they failed to disclose either to the Court or 
to the plaintiffs herein, who were compelled to retain New York coun- 
sel and enter a special appearance to contest this motion, that the 





July 24th stay order was entered pursuant to an agreement with the 
plaintiffs providing for the Wolfson appearance and the defendants' 
waiver of bond.. On September 18, 1958 the New York Court denied the 
defendants' Contempt Motion on the ground that it could not interfere 
with the prosecution of the action in this District by these plaintiffs 
(J.A. 22). | 





As soon as the defendants failed in their maneuver to use the 
May 8th and the July 24th consent orders as a basis for enjoining this 
action, the New York plaintiffs brought to the attention of the New York 
Court the fact that its order of July 24th did not contain all of the con- 
ditions on which their consent was predicated (J.A. 83). On Septem - 
ber 29, 1958, therefore, the said order was "resettled," again by consent 
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of all parties, so as to provide (a) for the appearance of Louis E. Wolf- 
son, James Mullaney and E. B. Gerbert in the New York action and (b) 
for the waiver of the defendants' right to security for costs. Thereafter, 
Messrs. Wolfson, Mullaney and Gerbert entered appearances and some 
time during the! month of October 1958 answers were filed on their be- 
half in the New York action (J.A. 179). The New York case was there- 
fore not even at issue when this case was ready for pre-trial. 


As soon as these appearances were filed, the defendants filed 
their first motion in the District Court for a stay of this action and as 
a principal ground therefor, argued "that all of the individual defendants 
who have been served in the District of Columbia litigation and in addi- 
tion, the individuals named but not served, are before the Court in the 
New York consolidated action" (J.A. 17). All of the individual defendants 
who had been served here were not before the New York Court then, or 
at any other time,° and the defendants failed to disclose to the District 
Court here that those who were, had appeared pursuant to the above 
agreement with the New York plaintiffs. 


After they succeeded in obtaining the December 5, 1958 stay of 
this action, the defendants consented to the New York plaintiffs' taking 
of the deposition of Messrs. Mullaney and Rittmaster (J.A. 85). It is 
interesting to note that notwithstanding the defendants’ argument here 
that the New York court could grant greater relief because of the 


appearance of Louis E. Wolfson in that action, Wolfson's deposition 


: As of the filing of defendants' first Motion to Stay, we had served Messrs. 
Mullaney, Gerbert, Rittmaster, Giddings and Segal, who together comprised 
the Corporation's principal officers, its entire Board of Directors and its entire 
Executive Committee (J.A. 1-3). In New York the only individual served was 
Alexander Rittmaster, a director, and Messrs. Mullaney and Gerbert entered 
voluntary appearances (J.A. 178). Messrs. Giddings and Segal, who are be- 
fore the Court here, have never appeared nor been served in the New York ac- 
tion. Hence, more of the individual defendants have been served here than were 
before the New York Court at the time of the filing of any of the defendants' 
three Motions for a stay here. The only individual defendant named in this ac- 
tion who is before the New York Court, but not before the Court below, is Louis 
E. Wolfson. The other Wolfson defendants have not appeared in either action. 
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was not noticed or taken in New York; and the defendants whose deposi- 
tions were taken had already responded to extensive interrogatories 
here. It is also significant that whereas defendants Rittmaster and 
Mullaney filed numerous objections to the inquiries addressed to them 
by the plaintiffs here, all of which were overruled by the District Court, 
no objection whatever was filed to the New York examination. In fact, 
we are told by Mr. Shapiro's affidavit that during the course of these 
depositions "the defendants indicated a disposition to negotiate a settle- 
ment of the litigation"' (J.A. 85). : 


From the foregoing summary of the proceedings in New York 
leading up to the consummation of the settlement agreement, it appears 
that the New York case was hardly an adversary proceeding since every 
order entered by the New York court was entered with the full coopera- 
tion and consent of both the New York plaintiffs and the defendants. It 
. is also evident that if the defendants had not felt confident that they 
could more effectively control the "litigation" in New York Messrs. 





Wolfson, Mullaney and Gerbert would never have appeared in New York 
but would have stood trial in Florida, where they resided. Under these 
circumstances it would plainly be inequitable to stay this action in favor 


of the New York action, even if the two causes of action were the same. 
| 


In an action for breach of trust, where serious allegations of 
fraud and mismanagement have been made against the defendants, it is 
offensive to the fundamental principles of equity to allow the defendant 
wrongdoers to choose the court in which they will be tried and the rules 
under which their liability shall be determined. To do so, the United 
States Supreme Court has observed, may condone a continuation of the 
defendants' wrongful concert of action rather than to provide any remedy 


for it. | 


In Steelman v. All Continent Corporation, 301 U. S. 278, 285, 57 
S. Ct. 705 (1937), the United States Supreme Court reversed a decision 
of the Court of Appeals for the Third Circuit, denying a preliminary 
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injunction under quite similar circumstances, Pending bankruptcy pro- 
ceedings in New Jersey and examination by the trustee to expose the 
relationship of the bankrupt and the defendant corporation controlled by 
him, the defendant corporation filed suit in Pennsylvania to determine 
title to certain securities claimed by the trustee. Even though the 
Pennsylvania court was the first to acquire jurisdiction over the prop- 
erty, the Supreme Court, in an opinion by Mr. Justice Cardozo, held 
that the trustee should be enjoined from proceeding further with the 
Pennsylvania action, stating: 
tA] Continent Corporation, if there is truth in the charges made by 

the trustee, is a party to a conspiracy to cover up the bankrupt's 

assets and keep them from his creditors. In view of the facts, the 

suit in Pennsylvania will be a step in fulfilling the conspiracy, and 

may even crown it with success. The inquiry into the fraud, an in- 

quiry going forward in orderly fashion in the court of bankruptcy, 

will be transferred to another jurisdiction with the supposed fraud- 

ulent grantee as dominus litis. In such a suit there is danger that 


the issues to be tried may be so narrowly restricted as to shut out 
the light." 301 U. S. 278, 285. 


The preceding account of the litigation in this District and in New 
York, leaves little doubt that the defendants are in "control" of the New 
York proceedings and that the issues "tried" before the referee have 
been so narrowly restricted as to shut out the light. 


By ingenious use of their various agreements with the New York 
plaintiffs, the defendants have been able to hinder, obstruct and delay 
the progress of this action and to perpetuate the breach of trust attacked 
here. If they are allowed to prevail in this case, the same technique can 
be used to preclude adjudication of any action by stockholders of a Dis- 
trict of Columbia corporation at any future date provided there is any 
basis for obtaining jurisdiction over that corporation in the New York 
Supreme Court. 


A recent opinion of the United States District Court, for the 


Southern District of New York, Breswick & Co. v. Briggs, 135 F. Supp. 
397, suggests that the technique employed by the defendants of using an 
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agreement with inactive plaintiffs in the New York State Supreme Court 





for the purpose of undermining a suit actively prosecuted in the Federal 
Court, is not peculiar to this case. In Breswick & Co. v. Briggs, 135 F. 
Supp. 397 (S.D.N.Y., 1955), an action filed by the plaintiff stockholders 
in the Southern District of New York had been vigorously prosecuted. 

In an action filed in the New York State Court seeking the same relief, 
the plaintiff stockholders had done nothing to prepare their case for 


trial. Four days after the federal court handed down an interlocutory 
decision especially helpful to the plaintiffs, the defendants entered into 
a stipulation of settlement with the inactive state court stockholders 
providing for the release of the federal court action. Even though de- 
fendants' conduct in that case was not as flagrant as that presented by 
the case at bar, the District Court, in an opinion by Judge Walsh, held 
that the defendants, by their agreement with the inactive state court 
plaintiffs, had engaged in a "sharp maneuver" which could not be con- 
doned. It held: | 





"Defendants in a derivative action . . . have no greater right toa 
judgment based upon settlement negotiated with someone other than 
the active plaintiffs than in any other action. Their attempt to use 
such a judgment is just as inequitable and merits the same teproof 
by this court unless it can be shown that the supervening interest of 
the corporation as distinguished from the defendants, somehow re- 
quires that the defendants be permitted to exploit such a judgment. 
Here no such showing was made." | 


* * * * 


"It is highly important that the defendants not have the power 'to 
choose among the counsel representing the stockholders the one 
with whom they will deal. Neither should they have power to halt 
the progress of a case which is moving rapidly and constructively 
in one court by compelling the concentration of attention upon a 
settlement submitted in another where that settlement is not! nego- 
tiated with the active parties to that case." 135 F. Supp. 397, 405. 





Accordingly the Court granted an injunction restraining the de- 
fendants "from using as a defense in this action any judgment which 
may be entered upon a stipulation of settlement not negotiated with the 
present plaintiffs or their representatives." 'In this way," the opinion 
explains, "there is no interference in the State court proceeding nor is 
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any doubt cast upon its judgment, but these defendants are precluded 
from taking inequitable advantage of their unconscionable conduct in 
attempting to bind their adversaries by a settlement to which they were 
not parties."" 135 F. Supp. 397, 405. This decision was grounded on 
well-established doctrine that a Federal Court may enjoin a party be- 
fore it from taking advantage of a judgment inequitably obtained in a 
State court without violating 28 USCA 82283. Wells Fargo & Co. v. 
Taylor, 254 U. S. 175, 41 S. Ct. 93, 98 (1920); Western Union Tele- 


graphic Co. v. Tompa, 51 F. 2d 132. 


Like the wrongdoers in the Breswick case, the defendants here 
have never made any offer to settle this action or to negotiate with the 
plaintiffs before this court. The only thing they offered these plaintiffs 
was the suggestion that they abandon their action and intervene in the 
New York case (J.A. 29). When plaintiffs’ counsel declined this offer 
(J.A. 30), the defendants sought to bring about the same result by 
threatening the plaintiff stockholders with the New York contempt pro- 
ceeding (J.A. 21-22). When this maneuver failed and even the stay 
order of December 5, 1958 was challenged by the plaintiffs in their 
mandamus petition to this court of January 16, 1959 (J.A. 49), the New 
York plaintiffs appeared with their offer to allow plaintiffs’ counsel 
herein to share\in the fees awarded to New York counsel if plaintiffs 
intervened in New York and joined in the New York settlement agree- 
ment (J.A. 44). 


The defendants disingenuously argue that the opportunity to join 
in the settlement of another suit and accept a share of other counsel's 
fee as consideration for dropping this case is the practical and legal 


equivalent of an offer to settle the liability asserted in this suit with 
the right to reject that offer and go to trial if it is deemed to be in- 
sufficient and if adequate relief cannot be obtained for the Corporation 
by negotiation. |The offer received from the New York plaintiffs' 
attorney, however, was in no sense an offer by these defendants to 
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hegotiate a settlement with these plaintiffs of the cause of action asserted 
in this court. (See letter of Milton M. Gottesman to Mortimer A. Shapiro 
dated January 26, 1959, J.A. 75). | 


In Breswick, the court restrained the defendants from/|using as a 


defense in the Federal action, a judgment by a State court sitting in the 
same District, approving a settlement of the same cause of action, be- 





cause of the defendants’ inequitable conduct in negotiating that settle- 
ment with the State court plaintiffs while the plaintiffs in the Federal 
court were actively moving the litigation ahead. Here as wei have shown, 
the defendants' sharp maneuver in negotiating a settlement with the 
cooperative New York plaintiffs was only the last of a series of in- 
equitable maneuvers to hinder and obstruct any adjudication of their 
liability for the breach of trust asserted here. Moreover, as the fol- 
lowing sections will demonstrate, plaintiffs' right to the injunction sought 
below was all the more compelling in this case because: ( 1) the New 
York complaint states a different claim for relief against different parties 
than that sought by the complaint below (Section II (A), infra, p. 23: 

(2) the New York settlement provides none of the relief sought in this ac- 
tion (Section II (B), infra, p. 25); (3) the claim for relief asserted here is 
not under consideration in the New York court (Section II (C), infra, 

p. 29); and (4) the defendant Corporation is domiciled in this | District and 
the New York State courts which have no connection with the subject mat- 
ter of this action do not provide the same remedy for corporate wrong- 
doing as the courts of this District (Section III, infra, p. 36 ). 
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i. NEITHER THE NEW YORK COURT NOR THE NEW YORK 
PLAINTIFFS HAD AUTHORITY TO DISPOSE OF THIS 
CAUSE OF ACTION AS PART OF THE NEW YORK 
SETTLEMENT. 

In its order of February 26, 1959 this Court did not adjudicate 
what effect, if any, the New York settlement should have on this suit 
and it could not rightly have done so since that settlement was filed only 
on the day of argument without any opportunity for the plaintiffs to show 
the inadequacy of its provisions and the fraud inherent in the defendants’ 
efforts to use that settlement as a means of getting rid of this case. It 
did hold, however, that that question was to be decided by the District 
Court here and not by a referee appointed by the New York State Su- 
preme Court. The question is now presented to this court for adjudica- 
tion on the record made by both of the parties pursuant to this court's 
direction and on two conflicting decisions by two different District 
judges: the first by Judge McLaughlin to the effect that nothing in the 
New York settlement warrants the staying of this case; the second by 
Judge Holtzoff to the effect that if the New York settlement is held by 
the New York court to satisfy the New York action, it would also satisfy 


the claim for relief brought by the plaintiffs in this District and bar any 
adjudication by the District Court here. “ 


While disclaiming any intention of overruling Judge McLaughlin, Judge 
Holtzoff attempted to rationalize his conflicting decision by citing Marks v. 
Frigidaire Co., 60 App. D.C. 359, 54 F. 2d 974, as holding that an inter- 
locutory order by one Judge was not binding on a subsequent judge in the same 
case. The Marks case, however, did not so hold. What it did hold is that an 
interlocutory order by a Judge sitting on a preliminary motion is not binding on 
the Judge who ultimately tries the case. Judge Holtzoff was not sitting as trial 
judge in this case. He had no more familiarity with, or responsibility for de- 
ciding the merits of the case than did Judge McLaughlin. If this erroneous . 
application of this; court's opinion in the Marks case is not corrected, and if it 
remains as precedent, it will wreak havoc with the orderly administration of 
justice in the District of Columbia courts. For under the decision below, any 
time a party is dissatisfied with a decision of a District Judge on motion, he 
will be able to obtain review of the unfavorable decision from another Motions' 
Judge and as soon'as the assignment of District Judges has changed, he will be 
able to get another hearing de novo as if the original order had never been made. 
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A. The New York Plaintiffs Have Asserted A Different 


Cause Of Action Seeking Different Relief Against — 
Different Parties Than That Stated By The | 


Complaint Below. | 


| 
It is now a matter of record in this case that the New York Con- 


solidated complaint, served on July 1, 1958 (J.A. 106), sought different 
relief against different parties than plaintiffs are seeking here.® The 
New York complaint sought an accounting for damages to the’ Corpora- 
tion resulting from the acquisition of 250,000 shares of Merritt-Chapman 
stock from the Savins, and the acquisition of the assets of Southern Pipe 
and Supply Company from the Wolfsons (J.A. 109). The complaint herein 
also attacks these transactions, but only as two instances of "a continuing 
concert of action on the part of the officers, directors and controlling 
stockholders of Universal Marion Corporation to control the affairs of 





the defendant corporation so as to obtain for themselves or for other 
corporations and concerns owned or controlled by them, financial advan- 
tages and benefits at the expense of the remaining stockholders of the 
defendant corporation."" (J.A. 8) ! 


Additional examples showing that this course of conduct to favor 
themselves and discriminate against the public stockholders continued 
after this complaint was filed are alleged in plaintiffs' verified Supple- 
mental Complaint, i.e.: (1) the payment of annual expense allowances to 
Louis E. Wolfson and two of his brothers without any employment con- 





tract obligating the Wolfsons to render services in consideration there- 
for (J.A. 137); (2) the action of the defendants in causing the Corporation 
to purchase an additional 71,000 shares of Merritt-Chapman stock at a 
cost of more than one million dollars to the Corporation subsequent to 
the Savin transactions (J.A. 137); and (3) the action of the defendants in 
causing the Corporation to give them an option to purchase one million 





S Answers to the Consolidated Complaint were not filed until October, 1958 
(J.A. 83). The record below does not show what, if any, issues had been joined 
as to the prior New York complaints. 





24 


dollars' worth of its Merritt-Chapman stock at a price less than the 
Corporation paid for it (J.A. 138). 


The complaint below not only seeks damages against those who 
are charged by District of Columbia law with a fiduciary responsibility 
to the stockholders at large, but equally important, it seeks to enjoin 


these officers and directors? from continuing to mulct this Corpora- 


tion at the expense of its public stockholders and from continuing to en- 
gage in "transactions or agreements with the Wolfson defendants or 
companies owned or controlled by them unless such transactions and 
agreements are negotiated, authorized and approved by persons other 
than the Wolfson defendants, their nominees or appointees" (J.A. 13). 


The New York complaint (J.A. 109) seeks no injunctive relief 
against the continued mismanagement of Universal Marion Corporation 
by its officers and directors and in fact, under the New York Stipulation 
of Settlement (J.A. 91), the defendants are perfectly free to continue to 
tie up the capital of Universal Marion in the stock of Merritt-Chapman 
or any other Wolfson company whenever it serves their own special 
interests. 


The New York complaint, unlike the case at bar, alleges a con- 
spiracy between the defendants in this action and the following additional 
individuals and |corporations joined as defendants in New York: A. I. 
Savin, M. S. Savin, H. C. Savin, Robert O. Baker, J. A. B. Broadwater, 
William Denny, Robert E. Harvey, Paul H. Hershey, Marshall G. Staub, 
Southern Pipe and Supply Company, and Merritt-Chapman & Scott 
Corporation (J.A. 109). None of these persons are named as defendants 


All of the Corporation's officers and directors have been served in this suit 
and are plainly the defendants against whom the rights asserted by the plaintiffs 
must be established to gain relief for the Corporation. The District Court's 
reference to the stockholder beneficiaries of the alleged mismanagement as 
"the principal individual defendants" results from a failure to comprehend the 
nature of this complaint. The Court's statement that a money judgment was 
"sought against the individual defendants who are claimed to have been majority 
stockholders" also erroneously implies that such a judgment was not sought 
against the officers and directors. 
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in this action. The plaintiffs herein are seeking no relief against any of 
them and have no intention of doing so. The New York complainants 
assumed a burden of proving a conspiracy on the part of the above 
parties which could never have been sustained at a trial since they had 
interests in the matters at issue adverse to the defendants here, and un- 
like the defendants here, they had no fiduciary obligation to Universal 
Marion Corporation. | 





At the hearing before Judge Tamm on defendants’ original motion 
to stay, even before the New York settlement was made, plaintiffs 
pointed out that they could not rely on the New York plaintiffs to protect 
the interests of the stockholders as a class; for to make the Corpora- 
tion's right to recover depend upon proof of a conspiracy on the part of 
these strangers to the Corporation could only prejudice the relatively 
clear and simple cause of action that the Corporation does have for 
breach of trust against those charged with a fiduciary responsibility 





in managing its affairs. As early as November 28, 1958, plaintiffs 
suggested to the District Court that the New York complaint on its face 
disclosed that its true purpose and function was not to provide a basis 
for trial, but rather to afford a basis for settlement. (Plaintiffs’ 
Memorandum of Points and Authorities filed November 28, 1958 in 





opposition to Defendants’ Motion to Stay.) 


B. The Stipulation Settling The New York Action Does 


Not Provide Any Of The Relief Sought By The 


Plaintiffs In This District. | 


That plaintiffs’ analysis of the New York action was correct has 
now been conclusively demonstrated by the record in this case. It is 
now perfectly obvious that at no time was anyone in the New York Court 
seeking an adjudication as to defendants' mismanagement of Universal 
Marion Corporation or the prevention of its continuation in the future. 
In the light of the actual settlement which was concluded, it is now 


clear that the New York complaint's far-fetched conspiracy allegations 
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against the directors of Merritt-Chapman, Southern Pipe and the Savins 
were made as a foundation for a "settlement" that could be presented 
as a basis for awarding counsel fees to all of the New York plaintiffs 
without imposing any obligation whatever on the officers, directors and 
controlling stockholders of the Corporation. Whatever catch-all claims 
may have been buried in the New York plaintiffs’ prolix and diffuse 
complaint, the settlement which they have accepted is a complete aban- 
donment of any claim for relief against the defendants in this case. 
These defendants are not compelled to pay any damages to the Corpo- 
ration nor are they enjoined from continuing their unlawful conduct. 


This Court has previously observed that the New York settlement 
purported to remedy only the injury resulting from the Merritt-Chapman 
stock purchase \(J.A. 41). The additional record made by the parties in 
the court below shows that while the settlement on its face purports to 
provide a remedy for the injury caused by the Merritt-Chapman trans- 
actions, it actually perpetuates and aggravates the wrongdoing alleged 
by the complaint in this action, i.e.: (1) It constitutes a waiver of the 
Corporation's right to terminate the unlawful Savin agreements; (2) it 
gives Louis E. Wolfson and two of the defendant directors an option to 
purchase a million dollars' worth of the Corporation's holdings of 
Merritt stock at a price below what the Corporation paid for; (3) it 
gives the Wolfsons additional protection against their control of Merritt 
being jeopardized by a sale of the Corporation's entire seven million 
dollar investment in that Corporation to a purchaser who could use it 
as a basis for a proxy fight to obtain control of Merritt and who would 
be willing to pay Universal Marion Corporation for the opportunity 
inherent in such a block sale; and (4) it provides for the release of the 


defendants’ liability asserted in this cause of action, and the payment 
of substantial fees to all of the New York attorneys and the New York 
referee, without obtaining any benefit for the Corporation (J.A. 46-49, 
137-140). 
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Although this matter was not ripe for adjudication at the time of 
this Court's prior order, it is now uncontroverted on the record made 
by the parties thereafter, that the settlement which defendants contend 
disposes of this action does not provide any relief to make the Corpo- 
ration and its public stockholders whole for either the Southern Pipe 
injury or the Merritt-Chapman injury. Their argument, both before 





Judge McLaughlin and Judge Holtzoff, was simply that since the New 
York plaintiffs also made allegations of injury to the Corporation arising 
out of the Merritt-Chapman and Southern Pipe transactions and were 
willing to release this cause of action as well as the one they had brought, 





in order to obtain a settlement without trial, the claims of the plaintiffs 
in this District should also be dismissed. They therefore contended 
that no consideration should be given by this court as to whether the 
New York settlement in fact protects the interests of these plaintiffs 
and the other public stockholders of Universal Marion Corporation. As 
Judge McLaughlin observed, what their argument amounted to was the 
bald assertion, "Well, we have settled everything" (J.A. 133), although 
they had not even offered to settle this cause of action. 





The defendants' position now appears to be that since the plain- 


tiffs' attorneys were invited to participate in the New York proceedings 
and rejected the opportunity, the plaintiff stockholders are no longer 
entitled to their day in court. The record is clear, however, that al- 
though plaintiffs were willing to cooperate with the New York stock- 





holders in preparing their case for trial, they refused to join ina 
settlement which did not do justice to the rights of Universal Marion 
and its public stockholders. They therefore decided to continue with 
their action in this District rather than accept the New York offer and 
so advised counsel for the New York plaintiffs in a letter from their 
counsel dated January 26, 1959 (J.A. 75), giving the following reasons: 
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". . . Mr. Wright and I do not regard the Savins' offer to reduce the 
unpaid balance due on the challenged stock purchase agreements of 
July 1, 1957, as a serious proposal for settling the above action. In 
our opinion, the Savins have no obligation to compensate the public 
stockholders of Universal Marion Corporation for the injury result- 
ing from the agreements of January 1, and July 1, 1957. However, 
they do have an obvious business interest in inducing the Corporation 
to consummate the purchase of their stock at a price substantially 
above the market. Even after reducing the contract price by approxi- 
mately $1.00 per share as the Savins propose, the capital gains on 
this stock will be worth more to them after taxes than the forfeiture 
which they would receive under Par. 8 of the July 1, 1957 purchase 
agreements in the event of termination. 


"Therefore this reduction is clearly not a benefit attributable to any 
settlement of the liability of the Wolfson defendants and the defendant 
officers and directors for their wrongful use of the Corporation's 
funds to make this purchase. Indeed any settlement which ratifies 
the purchase would condone rather than rectify this misuse of corpo- 
rate funds. 


"As you reported the pending proposal to me, the defendants in our 
suit have offered nothing by way of making the Corporation whole for 
its losses either on the acquisition of the Merritt-Chapman stock, or 
on the Southern Pipe transaction (see par. 11 - par. 15 of our Com- 
plaint). Until such an offer is made, we do not understand how the 
negotiations in progress can be regarded as intending to settle any 
of the issues raised by our Complaint. 


"I appreciate your keeping us informed of developments in New York 
and your genuine interest in protecting our rights as counsel to a 
fair fee for the work we have done and are doing. If and when an 
offer is made by any of the defendants in our case to settle a liability 
asserted by us against them, we should of course like to be advised 
of its terms. It is our present view, however, that a satisfactory 
offer will not be obtained before the point is reached where the de- 
fendants are confronted with the necessity of defending their conduct 
at atrial. We therefore propose to continue to devote our principal 
efforts to prosecution of our pending mandamus proceeding in the 
United States Court of Appeals for the District of Columbia Circuit." 


Nevertheless, the New York stockholders proceeded to consum- 
mate a settlement with the defendants which not only released their 


own causes of action but included a release of the cause of action in 
this District as well. 
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The New York Supreme Court Has Not Considered 
The Merits Of The Cause Of Action Asserted In | 
This District. | 


The District Judge made no finding or determination of any 
nature as to the adequacy of the New York settlement to satisfy the 
claim for relief pending in this District and he denied appellants the 
right to show this court that the New York settlement was in effect a 
continuation of the fraudulent conduct alleged by appellant's original 
complaint. He held that plaintiffs’ evidence on this question should be 
addressed to the New York Referee, not to a court of this Disaact 
(J.A. 159, 169). 





Counsel for the plaintiffs had in fact submitted to the New York 
Referee, as soon as they were advised of his appointment, the Com- 


plaint and proposed Supplement thereto in this case (J.A. 145). They 
also submitted copies of Plaintiffs' Mandamus Petition of January 16, 
1959, this Court's order of February 26, 1959 granting leave to file it, 
and counsel's affidavit of March 13, 1959, setting out the facts which 
showed that the settlement under consideration by the referee would 
continue instead of stop the misuse of the Corporation's capital com- 
plained of here (J.A. 43). Nevertheless, in the report which he issued 
after Judge Holtzoff's decision was rendered (J.A. 176), 2° the referee: 
studiously. ignored those facts. 





The Referee's comments about this cause of action were limited 
to noting that it involves the two transactions involved in the New York 
litigation; that the plaintiffs in this case were invited to join in the New 
York settlement but declined; and that this case was stayed by the Dis- 
trict Court's Opinion relied on by the Appellees to support denial of the 
injunction appealed from here (J.A.179-182): The reasons why the plaintiffs 
here declined to participate in the New York proceeding, as set forth in 





° the Referee's Report was filed in this appeal by Universal afexion Corpora- 
tion pursuant to this court's order of June 3, 1959. ! 
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Mr. Gottesman's letter to the Referee of March 16, 1959 (J.A. 145) 
(attached to Exhibit II in support of Plaintiffs' Motion for Preliminary 
Injunction), were disregarded by the referee. His sole concern was to 
determine whether, upon the record made by the New York plaintiffs, 


the proposed settlement was a fair and reasonable disposition of their 


suit, 


Whether or not it was proper to include in the release executed 
by the Corporation in settlement of that suit, a release of this suit as 
well was given no consideration. If it had been, the referee of course 
could not have ignored the fact that the injunction sought here is based 
upon proof that the Corporation acquired more than one million dollars' 
worth of Merritt-Chapman stock after this case was filed and that the 
wrongdoing complained of here is the continued use of Universal 
Marion's capital to preserve the Wolfsons' control of Merritt-Chapman 
& Scott Corp. Any such consideration would have made obvious the 
inadequacy of the proposed purchase of one million dollars’ worth of 
the Corporation's seven million dollar holdings in Merritt stock by the 
Wolfsons and their managers, with no prohibition against its resale to 
Universal Marion, as relief against the conduct complained of here. 
Even if such a purchase were made at a fair price and the stock retained 
by the individual defendants, the Corporation would be left holding more 
Merritt stock than was acquired from the Savins. The referee, there- 
fore, assumed for the purpose of his report that the release would be 
"limited to the claims arising out of the cause of action set forth in the 
[New York] Consolidated Amended Complaint" (J.A. 192). 


The referee then correctly summarized the allegations of the 
New York complaint with respect to the purchase of Merritt stock from 
the Savins as a conspiracy case in which the Savins were the intended 
beneficiaries of the alleged wrongdoing. In his view there were "no 
allegations or proofs of any profit inuring to any of the directors and 
officers of Universal or to any of the other defendants other than pos- 
sibly the Savins from these transactions" (J.A. 192 - 193). The 
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difficulties of proving such a case were understated by him when he 
went on to say: "The allegations in the consolidated amended complaint 
as to a plan and conspiracy seem extraordinarily difficult of any sub- 
stantiation. Assuming that the Wolfsons controlled Universal, although 
they were not directors or officers of that corporation, and that they 
also controlled Merritt, such facts can hardly prove a conspiracy" 
(J.A. 193). | 





The referee thus did not construe the New York complaint as one 


seeking :relief against a misuse of Universal Marion's capital to serve the 
Wolfsons' interest in maintaining their control of Merritt for the greater 


profit of the Wolfsons and the defendant directors acting in concert with 
them. The following language, which sums up the New York allegations 
against Universal Marion's officers and directors concerning the Savin 
transactions, describes them as charging conspiracy and negligence 

rather than a breach of fiduciary obligation: ! 


"The position of the plaintiffs hinges on the contention that the 
price paid by Universal for the common stock of Merritt was so ex- 
cessive as to constitute gross negligence and thereby a waste of 
corporate assets, or that the purchase was made pursuant to a 
fraudulent scheme or conspiracy. With no profits traceable)|to those 
in control of the situation and no close connection between the sellers 
and buyers it would appear that the concept of any over-all fraudulent 
plan is tenuous. This would leave the plaintiffs with a chance of 
recovery on the ground of negligence amounting to a waste of corpo- 
rate assets. While either theory is difficult to prove, it is not neces- 
sary for me to come to any decision thereon. I find that the negoti- 
ators on behalf of Universal had special knowledge of the intrinsic 
worth of the common stock of Merritt. They had lived with Merritt's 
operation for many years, and in their judgment they considered the 
purchase of that stock by Universal as an excellent acquisition in the 
light of its undervalued price, in their opinion, and the potential 
growth of Merritt. Even if the plaintiffs could establish gross negli- 
gence, the measure of damages would raise a serious problém be- 
cause the market price of the common stock had since risen above 
the actual purchase price of those shares. It is my conclusion that 
the amount of recovery, if any, under the first and second eee of 
action would at most be very small." (J. A. 194) 











The remark about the rise in the value of Merritt stock is in- 
explicable since it was selling below the price at which the Corporation 
bought it, both on the day of the settlement and on the date of the Report. 
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It is still below that price. However, the undisputed fact emerges that 
the referee's approval of the New York settlement rests upon his con- 
clusion that the untenable conspiracy theory on which the Savin trans- 
action had been attacked by the New York plaintiffs held out no hope of 
any significant recovery. 


The referee then separately considered the Southern Pipe trans- 
action and also ‘concluded that "recovery, if any, would be slight," 
(J.A. 197) because an outside consultant had evaluated the Southern 
Pipe assets for the purpose of this sale. Our complaint does not chal- 
lenge this evaluation of these Southern Pipe assets. . The 
referee did not consider the merits of our contention that in the absence 
of such an outside appraisal of the value of the Universal Marion stock 
to be given in exchange for the Southern Pipe assets, the defendants 
were not justified in fixing a price for that stock less than its then 
market value on the date of the agreement. 


The referee also ignored the allegation of the Complaint in this 
case that Southern Pipe was wholly owned by the Wolfsons and that the 
purpose and effect of that deal was to increase substantially their con- 
trol of Universal Marion by the sale of the Corporation's stock to them 
at a price below its market value without giving the public stockholders 
an opportunity to increase their holdings pro rata at the same bargain 
price. 


In the context of the New York complaint there could be no con- 


sideration of the Savin and the Southern Pipe transactions as two aspects 


of a continuing course of management misconduct. The referee was 
compelled to view them separately, as two isolated transactions, be- 
cause according to the New York complaint, the Savin transaction was 

a part of a conspiracy that could not embrace the Southern Pipe 
transaction. Had they been viewed together, it would have been apparent 
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that the ae a relied on by the defendants to justify one, 
damned the other./ 


The New York plaintiffs did not seek to enjoin the individual de- 
fendants from engaging in similar insider deals with the Corporation 





and therefore did not present to the referee the facts as to similar 
dealings occurring subsequent to the time these suits were filed which 


support our claim for injunctive relief. 


For these reasons, the filing of the Referee's Report has now 


made it clear beyond any doubt that the merits of this cause of action 
are not under consideration in the New York proceeding. In the leading 
case of Winkelman v. General Motors Corporation, 44 F. Supp. 960, 
1021 (S.D.N.Y., 1942) a similar situation was presented. The District 
Court for the Southern District of New York refused to allow defendants 
in a stockholders' derivative suit to plead as res judicata a judgment of 





the New York Supreme Court dismissing with prejudice a derivative 
action which also challenged the propriety of General Motors’ executive 
bonus plan. The state court judgment had been entered upon defendants’ 
motion for summary judgment without opposition by the state court 
plaintiffs. The District Court, however, did not permit the defendants 
to use the state court judgment as a bar in the federal court because 
issues were presented in the federal action that were not embraced in 
the state court action and were not considered by the state court. Ina 
landmark opinion, Judge Leibell held: 


a E.g.: When the directors bought stock in a Wolfson Company, they paid a 
premium for it; but when they issued Universal Marion stock to the Wolfsons, 
they sold it at a discount. In justification of the high price paid for the Merritt 
stock, the referee accepted the defendants' explanation that "such 4 large block 
of stock, if acquired on the open market, would cause an appreciable rise in 
its market price," without questioning what business this corporation had in 
acquiring that large a block of a single unregistered security in the first in- 
stance. On the other hand, the referee also accepted at face value,;defendants' 
justification of the issuance of 10% of Universal Marion's outstanding stock to 
the Wolfsons at a discount below the market without considering how much the 
price would have risen if the Wolfsons had sought to increase their, control by 
this amount through purchases in the open market. 
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‘The burden rested upnn the defendants.. .. . to establish that the 
precise issues presented by the consolidated amended complaint 
herein and litigated on the present trial were presented and deter- 
mined in the Weiss suit. . . .' ‘If there be uncertainty as to 
whether or not the questioh was passed upon, the judgment is not 
conclusive as evidence.'" 44 F. Supp. 960, 1022. 


The Court rejected the claim of the plaintiffs in the federal court 
that the state court judgment was entered through fraud or collusion; 
but on the facts disclosed, it found that the attorney who acted as coun- 
sel for the state court plaintiff "did not properly protect the rights of 
the corporation in the suit of that plaintiff stockholder." 44 F. Supp. 
960, 1021. Cf. Dresdner v. Goldman Sachs Trading Corp., 269 N.Y.S. 
360, 365-368, 240 App. Div. 242. 


In the course of a later proceeding to approve a settlement in the 
same case, the same court also refused to permit a release of any 
causes of action other than the one litigated before it. Winkelman v. 
General Motors Corp., 48 F. Supp. 490. In that opinion, the District 
Court took cognizance of the practice in the New York State Court 
whereby stockholders’ suits have been disposed of by compromises 
which included claims not embraced within the pleadings and where 
"general releases of all claims, whether litigated or not, have been held 
binding in a later stockholders’ suit." The federal court, however, 
refused to authorize such a general release; ordered that the settlement 
under consideration be limited to the issues judicially determined on the 
merits; and held that in compromising stockholders’ suits, "broad 
general releases should be avoided unless there is no basis for believ- 
ing that there are any other claims." 48 F. Supp. 490, 496. 


More recently, in Heddendorf v. Goldfine, 167 F. Supp. 915, 921 
(D. Mass., 1958), the District Court for Massachusetts refused to allow 
the defendants in a stockholders’ derivative action to include in the 


settlement agreement a provision for the release of certain claims not 
embraced within the pleadings in that action. There Judge Wyzanski 
refused to authorize the release requested even though the attorney for 
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the plaintiff stockholders was willing to release the claim in question 





for ''a small allowance from the defendants -- a much smaller allowance 
than the claim might be worth either to the defendants or to other stock- 
holders who (if Winkelman v. General Motors Corp. be sound law) would 
be barred by the proposed compromises."" 167 F. Supp. 915,/ 922. 


Because the New York Referee found that the New York stock- 
holders had little chance of recovering in view of the ill-conceived 
nature of their action, it does not follow that the plaintiffs’ claim for 
’ relief in this District, based on a different theory of liability, is subject 
to the same weakness. Certainly without some finding by a court of this 
District as to the insufficiency of this action, it should not be barred 
merely because it pertains to the transactions attacked by the New York 





conspiracy allegations. Cf. Upson v. Otis, 155 F. 2d 606, 614 (2nd Cir., 
1946). ! 


This is all the more apparent in view of the narrow terms of the 
notice given to stockholders of the New York settlement. The Notice to 


Stockholders of the hearing to approve the Referee's Report makes only 





the following statement with respect to the release for which approval 


was sought: 


"A release by Universal in favor of each of the individual defen- 
dants and Merritt of the claims arising out of the causes of action set 
forth in the Consolidated and Amended Complaint will become effec- 
tive upon the consummation of the settlement." (J.A. 201) | 


This language would not suggest to the ordinary stockholder that 
that release is also intended to bar the prosecution of the cause of action 
set forth here. There is no reference in the Notice to this suit and there 
is no suggestion in the description of the New York complaint that the 
transactions described are claimed to be part of a continuing concert of 
action to mulct the Corporation for the benefit of the Wolfsons. There 
is not the slightest hint that any stockholder is seeking to enjoin Univer- 


| 
sal Marion's management from continuing to tie up its capital in the 
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stock of other Wolfson-controlled companies, or that the proposed re- 
lease will bar such relief. 


It is therefore clear that what the defendants are attempting to 
gain is a release of a cause of action for mismanagement which is al- 
legedly continuing, without notice to the stockholders that such a suit is 
pending or that such a release is even contemplated. The New York 
Court is plainly without authority to approve such a release, both be- 
cause of the inadequacy of the notice and the failure of the New York 
Court even to consider the issues raised here. 


Il. IT IS OFFENSIVE TO THE PUBLIC POLICY OF THIS 
DISTRICT TO COMPEL STOCKHOLDERS OF A DISTRICT 
OF COLUMBIA CORPORATION SEEKING TO REDRESS 
CORPORATE MISMANAGEMENT HERE TO RESORT TO 
THE COURTS OF A FOREIGN JURISDICTION WHERE 
THE ABSENCE OF AN ADEQUATE PROCEDURAL REMEDY 
WOULD DEPRIVE THEM OF THEIR SUBSTANTIVE RIGHTS 
UNDER DISTRICT OF COLUMBIA LAW. 


Aside from depriving the plaintiffs and the other public stock- 
holders of Universal Marion Corporation of a trial on the merits of their 
cause of action and rewarding the defendants’ inequitable conduct, the 
decision below constitutes an abdication of the District Court's respon- 


sibility for adjudicating a controversy between the management of a 


District of Columbia corporation and its stockholders. a 


zs While plaintiffs' motion for preliminary injunction and defendants' motion 
to stay were both addressed to the discretion of the court, "the exercise of dis- 
cretion does not permit the court to disregard the substantive principles of law 
established for the protection of litigants." Cohen v. Young, 127 F. 2d 721, 726 
(6th Cir., 1942). Sera 
In Landis v. North American Co., the Supreme Court, in an opinion by Mr. 
Justice Cardozo, held: 


"The suppliant for a stay must make out a clear case of hardship or in- 
equity in being required to go forward, if there is even a fair possibil- 
ity that the stay for which he prays will work damage to someone else. 
Only in rare circumstances will a litigant in one cause be compelled to 
stand aside while a litigant in another settles the rule of law that will 
define the rights of both." 299 U. S. 248, 255, 57S. Ct. 163, 166 
(1936). 
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In its opinion of April 23rd, the lower court stated that "So far as 
the individual defendants are concerned, even if they were guilty of 
oppression or fraud, they are, nevertheless, entitled not to be harassed 





by being required to try the same cause of action twice." (J.A. 160) 
Even assuming arguendo that this case and the New York complaint 
present a single cause of action, it is clear that this is the District in 
which it should be tried. The order. below makes no mention of the 
fact previously noted by this Court in its opinion of February 26, 1959, 
that in this case, "the District Court has had and still has jurisdiction 
over a District of Columbia corporation, its officers and directors .. . 
as to transactions authorized to be or actually consummated in this Dis- 
trict . . .'' Under that order, it was incumbent upon the District Court 
here, and not the state court in New York, to decide what effect, if any, 
the New York settlement should have on this action. Under that order, 
the District Court itself should have determined whether the! New York 
settlement was, as the defendants contended, a satisfaction of the claims 
asserted by the plaintiffs in their complaint below, or, as the plaintiffs 
contended, a continuation of the wrongdoing alleged by that complaint. 





The decision below not only disregarded the prior order of this 
court, but it flouted well-established authority that in case of a conflict 
between two jurisdictions as to the trial of a stockholders’ derivative 
action, the court of the state which created the corporation should pro- 
ceed and the action in the foreign court should be stayed. If there was 
any merit to the defendants’ contention that the same issues were in- 


volved in the New York action as were raised by the complaint below, 


it was the New York action which should properly have been stayed 
pending final determination by the District Court here. See letter of 
plaintiffs’ counsel to the New York Referee of March 16, 1959 (J.A. 

147) and plaintiffs' prior Petition for Writ of Mandamus enclosed there- 
with (J.A. 57-59), discussing the decisions of the United States Supreme 
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Court and of this court, to that effect. 1S 


However, instead of proceeding here on the assumption that the 
New York Court would not presume to decide a controversy over the 
management of a District of Columbia corporation that was before the 
District of Columbia Courts, the District Court assumed that this cause 
of action should be considered by the New York Court, and that the 
rights of these plaintiffs would not be prejudiced by relegating them to 
that forum. We have shown above that the court's assumption as to the 
scope of the New York proceeding was without foundation in fact (supra, 
pages 29-36). Its decision also displayed a naive misconception of the 
realities of New York procedure in stockholder litigation and of the 
dilemma which would have confronted these plaintiffs if they had inter- 
vened in New York. 


In the Breswick case, supra, page 18, the defendants also argued 
that any question of inequity on their part could be raised in the state 
court and urged as a basis for disapproving the proposed settlement. 
Judge Walsh, however, as a New York federal judge intimately familiar 
with New York state court procedure, perceived the fallacy of this 
argument. He pointed out that while theoretically the federal court 
plaintiffs could appear before the state court referee and oppose the 
settlement, to make them do so "would compel plaintiffs who have been 
proceeding successfully here to haltt and either seek to intervene in the 
state court action or appear with the lesser stature of a protesting 
stockholder. In either case they would be required to subject them- :. 
selves to the order of the state court to be heard on the very limited 


13 Rogers v. Guaranty Trust Co. of New York, 288 U. S. 128, 53S. Ct. 295 


(1933); Mayflower Hotel Stockholders' Protective Committee v. Mayflower Hotel 
Corp., 193 F. 24.666 (D.C. Cir., 1951); Beasley v. Mutual Housing Co., 39 


F. 2d 290 (D.C. Cir., 1930); Maccarone v. Big Sign Shop, 41 F. 2d 567 (D.C. 
Cir. 1930). See also: Healey v. R. J. Reynolds Tobacco Co., 48 F. Supp. 207 
(M.D.N:C. 1942) wherein the court held as follows. 
"The diligence of plaintiff's counsel fails to discover and present to 
this court a case where a court has exercised jurisdiction in a stock- 
holders' derivative suit involving the internal affairs of a foreign cor- 


poration where a similar suit for the same relief was then pending in 
the court of the corporation's domicile." 
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issue tendered by the defendant - whether this particular settlement 
agreement should be approved. Judge Walsh concluded that "In any 
event, the responsibility for the fair treatment of litigants before this 
Court is here."" 135 F. Supp. 397, 405. 


In addition to the limitation noted in the Breswick case, inter- 
vention in New York would deprive these plaintiffs of important, sub- 
stantive and procedural rights to which they are entitled under District 
of Columbia law. In this District, it is well settled that "where the 
minority shareholders of a corporation seek to set aside a sale of its 





property to another corporation ees and made by boards of di- 
rectors having a member in common, the burden is upon those who 
would maintain the transaction to show the entire fairness gad the ade- 
quacy of the consideration."' Mayflower Hotel Stockholders' Protective 
Committee v. Mayflower Hotel Corporation, 173 F. (2d) 416, 418 (D.C. 
Cir., 1949) If these plaintiffs had intervened in New York, however, 
the defendants would have been relieved of the burden of proof which 
they now must sustain in this court of justifying the fairness of their 





dealings with themselves and the Wolfsons. Instead it would have been 
incumbent upon the plaintiffs to show that the consideration for the 
settlement of defendants' liability was not fair and adequate, The deci- 
sion of the lower court points the way for corporate managers whose 
conduct is challenged in the District of Columbia courts, to escape from 
the standards of fiduciary responsibility to which they are held account- 
able here, by the simple device of making an agreement with stock- 





holders in New York who are more interested in a settlement than a 


trial. 


Even if the plaintiffs had successfully met the burden, imposed 
upon them under the decision below, of proving to the New York referee 
the unfairness of the New York settlement, once they intervened in New 
York, they would have been subject to the New York Consolidation Order 
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of May 8, 1958. Thereafter, defendants would have had jurisdiction to 
cite them in contempt if they proceeded with their action here. (See 
above, p.. 15). . Hence, they would have been deprived of the right to 
try the cause of action which they asserted here and would have been 
left with the problem of trying a complaint which, in their opinion, was 


untriable (see above, p.. 25)... 


Moreover, that trial would have been governed by New York State 
procedure which does not allow the liberal pre-trial discovery afforded 
by the Federal Rules of Civil Procedure. Cf. Mottolese v. Kaufman, 
176 F. (2d) 301 (2nd Cir., 1949) and dissenting opinion of Judge Frank 
therein, at page 308.14 


The lack of enforceable discovery procedures, and the onerous 
requirement of a security bond under Section 61-b, noted above (foot- 
note 5, p. 13), together impose a severe handicap on the ability of a 
plaintiff to aggressively prosecute a stockholder's derivative action in 
the New York Supreme Court. Asa result, stockholders in that court 
are under strong pressure to settle for whatever terms corporate de- 
fendants offer. 


Under the Federal Rules which apply in this District, a plaintiff 
is given every opportunity to prepare and try his case but his freedom 
to settle is limited by the safeguards of Rule 23(c). The situation per- 
taining in the New York State Courts, however, is just the opposite. 
New York law restricts a stockholder's ability to proceed to trial ina 
derivative action; but imposes no serious limitation on the kind of 
settlement he may accept. The only procedures governing stockholder 
settlements in New York are those which the New York bar has impro- 
vised and adopted as a matter of custom in an effort to give such settle- 
ments the force of res judicata.° 


a Judge Frank points out that in general, under the New York practice, a 
plaintiff can only conduct an examination before trial by demonstrating that the 
persons to be examined will not be available as witnesses at the trial. 176 F. 
(2d) 301, 308-309. 

15 


George D. Hornstein: New Aspects of Stockholders' Derivative Suits, 47 
Columbia L.R. 1, 20-21. 
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A comparison of the kind of hearing given to stockholder settle- 


ments in the federal courts with the "hearing" held by the New York 
referee in the Esposito case, serves to illustrate the inadequacy of the 
New York system. Unlike the procedure required by Rule 23(c), the 
hearing before the New York referee was held without any prior notice 

to stockholders. The only participants were the proponents of the settle- 
ment, and they presented only those facts which justified their own con- 
duct in making it. Unlike the procedure in the federal courts, where 

the judge acts as guardian of the interests of absent stockholders, ae 
the referee in New York considered only what defendants Rittmaster 
and Mullaney told him at the one day of testimony which was heard on 
March 20, 1959.2” 
him by the plaintiffs here. Under federal practice, the court would it- 
self have sought to elicit such additional facts whether or not they were 





He completely disregarded materials submitted to 


volunteered by the participants before him and would have certainly 
dealt with them if they were placed before him. ! 


| 

Moreover, a federal court would not have condoned the broad, 
general release drafted by the New York parties to authorize dismissal 
of this action as well as the New York action. This practice, while 
common in the New York State Court, is frowned upon by the federal 


courts. (supra, pp. 34-35). 





6 Heddendorf v. Goldfine, supra, 167 F. Supp. 915, 926, where Judge 
Wyzanski held that as guardian of absent parties and the corporation as a whole, 
"the silence or the absence of shareholders does not relieve the judge of his 
duty. Indeed it may charge him with an added responsibility, at least in cases 
where the facts proved in his court and others revealed in other public tribunals 
strongly suggest that wrongs were done to the corporation for which extensive 
reparation may be due."" Cf. Note, 54 Harv. L. Rev. 833, 838; and Upson v. 
oes supra, p. 35. 


7 although as Hornstein points out, some New York courts have Bones that 
defendants contributing to a settlement, waive any claim to reimbursement of 
their own expenses from the corporation (47 Columbia L. Rev. 1, 9), the New 
York referee in the Esposito case made no inquiry into any by-law or contrac- 
tual provisions which obligated Universal Marion to reimburse the defendants 
for their expenses in this case. In this case, therefore, the Corporation may, 
as a result of the New York settlement, ultimately be held liable for the defen- 
dant officers' and directors' counsel fees and expenses, in addition to the plain- 
tiffs' counsel fees, and the referee's fee. | 
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It was only after the completion of the hearing before the referee 
that any notice at all was mailed to Universal Marion stockholders. The 
‘notice’ of May 21, 1959 (J.A. 198) advised them of the referee's ap- 
proval as a fait accompli and merely gave them the limited right to 
appeal from the referee's finding to a judge of the New York court. It 
did not, however, give them the facts necessary to any decision on 
whether or not their interests were being protected by the proposed 
settlement. Stockholders in this District and elsewhere would have had 
to travel to New York and appear at the offices of Nemerov & Shapiro, 
the attorneys for the New York plaintiffs, before they could even see a 
copy of the settlement agreement, or the Referee's Report approving it 
(J.A. 202). The’ stockholders have never been advised at any time of the 
cause of action pending in this District, or of the fact that the settlement 
under consideration in New York provided for its release. In the light 
of the foregoing facts, the Corporation's assertion that the procedure 
adopted by the New York parties to obtain approval of their settlement, 
is the same procedure that would be followed by this court under Rule 


23(c) 1B is clearly erroneous. 


The extent to which New York procedure in stockholders' litiga- 
tion falls short of the remedy afforded by the federal courts, and the 
abuses to which the New York practice is subject, are well-known to 
courts and commentators alike. The New York legislature has been 
rightly concerned over such abuses. However, instead of addressing 
itself to the source of the abuse - the bringing of such suits for the pur- 
pose of obtaining quick settlements - it has curtailed the remedy by 
which the substantive rights of stockholders may be enforced in the New 
York courts. ae This situation has lead one writer to conclude that 


2 Memorandum of Appellee Universal Marion Corporation in opposition to Ap- 
pellants' Motion for Injunction Pending Appeal, filed herein on May 29, 1959. 


we Hornstein: New Aspects of Stockholders' Derivative Suits, 47 Columbia L. 
Rev. 1, 3. The author points out that while the New York legislature has enacted 
legislation reducing the statute of limitations on such actions, providing for in- 
demnification of corporate officers and directors, and imposing the onerous bond 
requirement on prospective stockholder plaintiffs, it studiously avoided the solu- 
tion twice recommended by its Law Revision Commission - the enactment of legis- 
lation regulating the settlement of these suits. 
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“defeat on the merits of a number of suits would have done more to re- 


store public confidence than the pattern of action which existing legisla- 


tion permits." 20 


The plaintiffs below are ready and willing to try their case here 
where the Corporation resides and where their substantive rights are 
enforceable by an adequate procedural remedy. Yet they have been 
compelled to litigate for almost two years their right to try their case. 
By the use of the several consent orders entered by the New York court, 
the defendants have been able repeatedly to stay and delay this action. 
The given reason for their repeated stay motions was to save the time 
of the court and the parties. But more time and effort of counsel, of 
the District Court, and of this Court, has been consumed by these 
maneuvers than would have been needed to try this case in the first 





instance. It offends all concepts of elementary justice that after a rec- 
ord of this size has been made in the District Court, and four different 
proceedings have been filed and heard in this court, the right sought is 
still only the right to a trial. Unless the decision below is reversed , 
the sporting theory of justice exemplified by the defendants' misuse of 
the New York proceedings will have triumphed over the policy of the 
Federal Rules. | 


"The fairly well-defined substantive law which marks out the 
powers and responsibilities of corporate management is but ‘words -- 
lip-service to a code of conduct - unless it can be enforced by legal 
sanctions."*1 This Court has consistently imposed the highest standards 
of fiduciary conduct on the management of corporations domiciled in this 
District. It cannot allow the District Court to undermine that policy in- 
directly by depriving injured stockholders of an effective remedy. 

Yet if the decision below. is not reversed, the dilatory tactics which 
it condones and encourages may well vitiate the stockholders' derivative 
action as an effective remedy in this District. | 


zy Id. atp. 31 
aa Id. at p. 32 
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CONCLUSION 


For the foregoing reasons, the Appellants pray that the District 


Court’s Order of April 28, 1959 denying their motion for preliminary 
“injunction be reversed, that their Petition for Writ of Mandamus be 


granted, and that the District Judge be directed to vacate his order 
staying further proceedings in the action below, and to enter a prelim- 
inary injunction restraining the defendants from causing Universal 
Marion Corporation to release, or prejudice in any manner, the cause 
of action asserted on its behalf by these plaintiffs, pending a trial of 
this case. 


Respectfully submitted, 


MILTON M. GOTTESMAN 
ROBERT L. WRIGHT 


Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellants 


July 23, 1959 
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ARGUMENT 


In their brief filed September 15, 1959, the appellees argue that 
all of the questions presented by this appeal have been mooted by the 
New York Court's order of July 17, 1959, approving the settlement 
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which this Court's order of June 16, 1959 enjoined. They maintain that 
this Court cannot now decide whether the appellees by their agreement 
with the New York stockholders, could confer jurisdiction on the New 
York Court to order a release of the cause of action asserted by the ap- 
pellants in this, District. They further assert that this Court cannot now 
determine whether the appellees by that agreement obtained the right to 
terminate the litigation here in Universal Marion's domicile and compel 
these appellants to intervene in New York where the proceedings have 
always been under the control of the defendants, (Appellants' Brief pp. 
12-22) and where the absence of an adequate procedural remedy would 
deprive them and the stockholders for whose benefit they are acting, of 
their substantive rights under District of Columbia law (Appellants' Brief 
pp. 36-44). 


The appellees have failed to answer any of the points made by the 
Appellants’ Brief of July 25, 1959. Instead, they rest their entire case 
on the cynical argument that regardless of whether it was proper for 
them to agree with the New York plaintiffs to release this cause of action 
in the first instance, and regardless of whether the New York Court had 
authority to approve such a release, the District Court, and this Court, 
are powerless to prevent that release because the appellees did in fact 
obtain an order of approval from the New York Court before this appeal 
could be heard.? 


Specifically, they contend that Section 2283 of the Judicial Code 
curtailed the inherent authority of the Courts of this District to preserve 
their jurisdiction to hear and decide a controversy over the internal 
management of a District of Columbia corporation and that even if 
these. courts were authorized to enjoin the defendants from releasing 
this cause of action, they cannot enforce such an injunction. 


1 See Brief of Appellees, Mullaney, et al., p. 4: 

"The New York Court has entered a final judgment ratifying and 
approving the settlement. Therefore the question as to whether 
an injunction should have been issued to prevent that settlement 
is moot." 
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Appellees" contention is in conflict with the statute on which they 
rely and it offends the most fundamental principles of equity jurispru- 
dence. This reply is submitted for the sole purpose of demonstrating 
that section 2283 was no bar to the preliminary injunction sought below 





and issued here, and that the injunction was and is fully enforceable 
" against the appellees herein, notwithstanding the New York Court's order 
of July 17, 1959. 

The statute on which the appellees rely provides that "a court of 
the United States may not grant an injunction to stay proceedings ina 
State court except ... where necessary in aid of its jurisdiction or to 
protect or effectuate its judgments." 28 U.S.C. $2283. In entering its 
injunction of June 16, 1959, this Court expressly held that the relief 
granted was “in aid of this court's jurisdiction, to prevent this appeal 
from becoming moot prior to our consideration of it on its merits.” 
Nevertheless, the defendants still persist in basing their position on the 
false premise that that injunction was not jurisdictional. This argument 
is only a reiteration of the claim rejected by this Court when it issued 


its injunction of June 16th. 


The only new argument urged in support of the appellees’ contention 
that that injunction was not in aid of this Court's jurisdiction is the curious 
claim that that jurisdiction has now been ousted because the New York 
Court subsequently approved the settlement that this Court had previous- 
ly enjoined. This argument assumes that when this Court enjoined these 
appellees from effectuating the New York settlement pending the hearing 
of this appeal, it was engaging in a mere academic exercise. : "Enjoin us 
if you will," they say, "but with the help of our New York friends, we can 
make any injunction you issue ineffective. yu 


The appellees" legal argument boils down to the single point that 


this Court lacks the power to preserve its jurisdiction over this appeal. 
If their conception of the powers of this Court is correct, then it would 
of course necessarily follow that neither the injunction granted here 
nor the injunction sought below could have been effective. The appel- 








4 


lees’ unexpressed premise seems to be that even if the District Court 
had issued the requested injunction restraining them pending the final 
hearing and determination of this action, from "making or performing 
any agreements, or engaging in any proceedings which are intended to 
release or prejudice any rights or causes of action. . . which the 
plaintiffs herein are seeking to assert derivatively in this Court" (J.A. 
135), that injunction would not have been enforceable. For if the ap- 
peliees may benefit in this litigation from Judge Aurelio's disregard of 
the injunction which this Court actually issued, an injunction of the Dis- 
trict Court issued for the same purpose would not have been any more 
effective. The law is clear, however, that this Court has the authority 
to enjoin parties before it not only from releasing an action pending be- 
fore it, but also from using an uncontested order subsequently obtained 
from another court, in an attempt to give a settlement agreement embody- 
ing such a release the force of res judicata. 


In all of the cases cited by the appellees, the issue was the distribu- 
tion of power between the federal courts and the state courts. That is- 
sue is not involved in this case. The District Court's jurisdiction over 
this action does not rest on diversity of citizenship or the existence of a 
federal question. The Court in this case is sitting in the exercise of its 
local District of Columbia jurisdiction and the question raised here is 
whether it has the power to preserve that jurisdiction over a suit by 
stockholders of a District of Columbia corporation alleging mismanage- 


ment by its officers and directors in violation of District of Columbia law.” 


In the exercise of their local jurisdiction, the courts of this District have 

“all the ordinary and usual jurisdiction of a state court in respect to mat- 

ters which in a state would be exercised by a state court." King v. 

Wall & Beaver Street Corporation, 79 U.S. App. D.C. 234, 145 F. 2d 377, 
380 (1944), Felhaber v. T.V.A., 81 U.S. App. D.C. 234, 155 F. 2d 864(1946). 


2 Cf. Rogers v. Guaranty Trust Co. of New York, 288 U.S. 123, 53S. Ct. 295 
nee Healey v. R. J. Reynolds Tobacco Co., 48 F. Supp. 207 (M.D.N.C. 1942), 


and the other cases cited at footnote 13 on page 38 of Appellants' Brief. 
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Whether or not the Toucey case’ has weakened the foundation of 


Wells Fargo & Co. v. Taylor, * as the appellees suggest, is irrelevant 
here. Section 2283 does not even purport to prohibit a federal court 


from issuing an injunction to protect its own jurisdiction or to enforce 
its own judgment. Neither Toucey nor any of the other cases cited by 
the appellees, raises any question as to the power of a federal court to 





enjoin the enforcement of a judgment inequitably obtained in a state court 
where the federal court did have the authority to enjoin the proceedings 
leading up to that judgment. | 


Equity has always refused to recognize a judgment inequitably 
obtained in another jurisdiction. This is true in the state courts,° as 
well as in the federal courts. Griffith v. Bank of New York, 147 F. 2d, 
899 (2nd Cir., 1945), Anno. 160 ALR 1349. See also: Wells Fargo &! 
Co. v. Taylor, supra; Western Union Telegraphic Co. v. Tompa, 51 F: 
2d 1032 (2nd Cir., 1931), Breswick & Co. v. Briggs, 135 F, Supp. 397 
(S.D. N.Y., 1955). It follows that where, as here, a court issues an 
injunction restraining parties subject to its jurisdiction from proceeding 
in another forum and they proceed to judgment notwithstanding that injunc- 





tion, the court has the power to enforce its own decree by withholding 
recognition of the foreign judgment. 


Because, as a matter of comity, courts generally respect injunc- 
tions issued by other courts ,°® even though the injunction -is always in 


terms directed to the parties alone, this question has not often been 


presented for judicial consideration. 


SUE. SDSS eee 
Toucey v. New York Life Ins. Co., 314 U.S. 118 (1941). 


4 954 U.S, 175 (1920). 


S Am. Jur., Vol. 30A Judgments § 759, p. 705, Anno. 64 ALR 1136, Anno. 


6 ALR 2d 896, 903. 





6 alien v. Chicago G.W.R. Co. (239 Ill. App. 38, 44, (1925); Bal v. Milligan, 
221.Ala. 233, 128 So. 438, 69 ALR 618 (1930). 
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A recent decision of the Connecticut Supreme Court, however, re- 
affirms the power of a court to enforce its own decree in its own juris- 
diction as against a judgment of a foreign state intended to frustrate it. 

In Wehrhane v. Peyton, 134 Conn. 486, 58 A. 2d 698, 703, 6 ALR 2d 887, 
895, the executors of a Connecticut estate sued to enjoin a claimant 
against the estate from suing in the New York Supreme Court to construe 
a trust in the proceeds of the estate, where the Connecticut court had 
previously denied the claim. The lower court refused to grant the 
injunction because it thought it could not enforce such an injunction 
against a nonresident. In reversing that decision, the appellate court 
noted that a recognized means of enforcing such an injunction was "'to 
deny the violator any aid from the court of the state where the injunction 
was issued in the assertion of rights growing out of the transactions in 
question."' The appellate court also observed that if the defendant should 
secure a New York judgment to the effect that the property in the hands 
of the executors was subject to a trust in his favor, he could not obtain 
distribution of that fund without an order of the Connecticut probate court. 
| It went on to hold that if the Connecticut court had personal jurisdiction 
of the defendant, it could properly enjoin him from suing in New York, 
and if he did obtain a judgment in New York, the Connecticut court could 
properly refuse to give any effect to it. See also Anno. 64 ALR 1136, 
1142 and Cage v. Cassidy, 23 Howard 109, 16 L. Ed. 430 (1860) where 
the United States Supreme Court held that an effort to enforce a judgment 
obtained in violation of prior injunction was unconscionable and that there 
was “no imperious and inflexible rule of law'' which compelled its enforce- 
ment. 


In the t bar, an injunction properly issued by this court to 
fi se sion ecstasy Eger TOOTS 
order of July 17, 1959. It does not matter whether the failure of the 
New York Court to respect this Court's injunction is due to the fact that 


the appellees did not offer it of record and explain its purpose and effect 
to the New York judge, or because of their tacit consent to the New York 
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plaintiffs" motion for approval of the settlement. The record is clear 
that the appellees did nothing to point out the conflict to the New York 
court or to obtain the postponement of that Court's decision that would 
have been necessary to insure respect for this Court's order. In their 
previous attempt to get this Court to vitiate its injunction through the 
imposition of a $200,000 bond, the appellees argued most forcefully that 





an order of the New York Court approving the settlement would conflict 
with this Court's injunction and place them in jeopardy of contempt: 


"Should the New York court approve the settlement agree rent 
and enter judgment as provided therein (as we anticipate it 
will), these appellees will be ordered and directed to ¢on- 
summate the settlement, whereas this Court's order of June 
16 enjoins them from carrying out the terms of said settle- 
ment agreement or doing any act or thing in furtherance of 
or to implement it. This places these appellees in an 
intolerable situation. If they obey the order of one court, 
they must necessarily disobey the order of the other, there- 
by placing themselves in jeopardy of fine or imprisonment 
for contempt of court. Certainly, this conflict between 
courts should be avoided. . ." | 


They addressed no such argument to the New York Court because the 





benefit which they hoped to obtain from the order of the New York Court 


apparently warranted their taking a calculated risk of being held in con- 
tempt of this Court. | 


No further proceeding in the District Court is necessary or ap- 
propriate to enable this Court to determine the import of its own injunc- 
tion and the measures necessary to secure its enforcement. | Regardless 
of whether or not the New York order could otherwise be pleaded as res 
judicata® and regardless of whether it would be enforceable in favor of 


Y Response of Appellees Mullaney, et al. to Motion of Universal Marion Corp. 
to Require Appellants to Give Bond, p. 2. | 





S As pointed out in Appellants' Brief (pp. 23-26), the complaint below asserted 
a claim for different relief against different parties than that sought by the New 
York stockholders, and the issues raised here have not been considered by the 
New York Court or its referee. Therefore, the New York order could not, in 
any event, have been pleaded as res judicata in this case. Winkelman v. 
General Motors Corp., 44 F. Supp. 960, 1021(S.D. N.Y., 1942). _ 
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other parties,? ‘it is clear that the appellees here who were and are 
subject to this Court's injunction cannot be permitted to obtain any ben- 
efit from the New York order in this litigation. 


CONCLUSION 


For the foregoing reasons, and for the reasons stated in Appel- 
lants’ Brief of July 23, 1959, the appellants pray that the District Court's 
order of April 28, 1959 denying their motion for preliminary injunction 
be reverse ; d|/that the case be remanded to the District Court with 
instructigns to vacate its order staying further proceedings in the action 
below an a enter an injunction restraining the defendants from causjng 
Universal Marion Corporation to release or prejudice in any manner, 
the cause of action asserted on its behalf by these plaintiffs pending the 
final determination of this case, and from pleading the New York Order 
of July 17, 1959 as a bar to this action or obtaining any benefit whatever 
from that order in this case. 


Respectfully submitted, 


MILTON M. GOTTESMAN 


ROBERT L. WRIGHT 


Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellants 


9 The question whether A. I. Savin, M. S. Savin, H. C. Savin, Robert C. 
Baker, J. A. B. Broadwater, William Denny, Robert E. Harvey, Paul H. 
Hershey, Marshal G. Staub, and Merritt-Chapman & Scott Corporation, parties 
defendants in the New York action who are not defendants in this action, could 
secure the enforcement of rights which they may have under that settlement, is 
not presented by this appeal. 
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QUESTION PRESENTED 


In the opinion of this Appellee the question is: Could 
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STATUTE INVOLVED 
Act of June 25, 1948, c. 646, 62 Stat. 968, Title 28, U.S.C. § 2283: 


“A court of the United States may not grant an in- 
junction to stay proceedings in a State court except as 
expressly authorized by Act of Congress, or where neces- 
sary in aid of its jurisdiction, or to protect or effectuate 
its judgments.”’ 


SUMMARY OF ARGUMENT 


A United States Court is prohibited by Title 28, U.S.C. 
§ 2283 from granting an injunction to stay proceedings 
in a State Court except as expressly authorized by Act 
of Congress, or where necessary in aid of its jurisdiction 
or to protect or effectuate its judgments. This prohibition 
applies to any part of the State Court’s proceedings 
whether supplemental or ancillary and the prohibition may 
not be evaded by restraining a party litigant rather than 
the State Court itself. 


ARGUMENT 


The two stockholders’ derivative suits which were in- 
stituted in the New York Supreme Court for the County 
of New York prior to the District of Columbia suit and 
consolidated with two other similar suits filed later are 
im personam actions. The instant action filed below in the 
District Court is an in personam action. All of the suits 
involved in this litigation being im personam actions, both 
the New York Court and the District Court have concur- 
rent jurisdiction. 


Any interference by a Federal Court with a State Court 
is an impairment of that delicate balance that must be 
maintained in Federal-State relations. The matter is of 
such importance, and it is so necessary to avoid an un- 
seemly conflict between the two court systems that Con- 
gress early in our history legislated on the subject so that 
the jurisdiction of each could be maintained free from 
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encroachment of the other. Congress first provided in the 
Act of March 2, 1793, §5, 1 Stat. 335, that, 


... nor shall a writ of injunction be granted [by 
any court of the United States] to stay proceedings 
in any court of a state... 


That same prohibition has been carried down to the 
present Act of June 25, 1948, c. 646, 62 Stat. 968, Title 28, 
U.S.C. § 2283, which provides for only three exceptions: 


... except as expressly authorized by Act of Con- 
gress, or where necessary in aid of its jurisdiction, or 
to protect or effectuate its judgments. 


None of the exceptions apply in this case. 


As expressed in Toucey v. N. Y. Life Ins. Co., 314 US. 
118, 132 (1941): 


Regardless of the various influences which shaped 
the enactment of §5 of the Act of March 2, 1793, the 
purpose and direction underlying the provision are 
manifest from its terms: proceedings in the state 
courts should be free from interference by federal 
injunction. The provision expresses on its face the 
duty of ‘‘hands off’’ by the federal courts in the use 
of the injunction to stay litigation in a state court. 


Second. The language of the Act of 1793 was un- 
qualified: ‘‘...nor shall a writ of injunction be granted 
to stay proceedings in any court of a state ...’’ 1 Stat. 
335. In the course of one hundred and fifty years, 
Congress has made few withdrawals from this sweeping 
prohibition : 


The New York consolidated action and the District action 
involve the same identical causes of action, an attack on 
the purchase by the Corporation of Merritt Chapman and 
Scott Corporation stock from the Savins and the purchase 
of the assets of Southern Pipe and Supply Company. The 
New York consolidated suit was in the process of settle- 
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ment, and such fact was well-known to Appellants. In 
fact they had been invited to participate in the settlement 
negotiations which they refused for reasons best known 
to themselves. They were well aware, long before they filed 
their motion for a preliminary injunction, that the stipula- 
tion of settlement finally arrived at provided that it should 
be submitted to the New York Court for approval and 
that if approved, an appropriate judgment would be ren- 
dered by the New York Court. They were also well aware 
that the stipulation of settlement provided for a release 
by the Corporation and that it was a part and parcel of 
the New York State Court proceedings. 


However, with this knowledge Appellants attempted to 
circumvent Title 28, U.S.C. § 2283 by filing a motion for a 
preliminary injunction in the District Court directed 
against the Appellee, Universal Marion Corporation to 
prevent the giving of the release as provided for in the 
New York State Court proceedings. The District Court 


correctly saw through this subterfuge and refused to grant 
the injunction since as expressed in Hill v. Martin, 296 
U.S. 393, 403 (1935) : 


Fourth. The prohibition of § 265 is against a stay 
of ‘‘proceedings in any court of a State.”? That term 
is comprehensive. It includes all steps taken or which 
may be taken in the state court or by its officers from 
the institution to the close of the final process. It 
applies to appellate as well as to original proceedings; 
and is independent of the doctrine of res judicata. 
It applies alike to action by the court and by its 
ministerial officers; applies not only to an execution 
issued on a judgment, but to any proceeding supple- 
mental or ancillary taken with a view to making the 
suit or judgment effective. The prohibition is appli- 
cable whether such supplementary or ancillary pro- 
ceeding is taken in the court which rendered the judg- 
ment or in some other. And it governs a privy to the 
state court proceeding— like Elinor Dorrance Hill— 
as well as the parties of record. Thus, the prohibition 
applies whatever the nature of the proceeding, unless 
the case presents facts which bring it within one of 





5 


the recognized exceptions to § 265. It is not suggested 
that there is a basis here for any such exception. 


There had been thought that there was a judicial ex- 
ception to the prohibition of § 2283 based on Wells Fargo 
& Co. v. Taylor, 254 U.S. 175 (1920). That thought was 
effectively undermined in the Toucey case when the court 
said in discussing Hill v. Martin, supra: 


. -. However, the opinion cites the Wells Fargo and 
Essanay Film cases in a footnote dealing with ‘the 
recognized exceptions to § 265.’? 296 U.S. 403, n. 19. 
The foundation of these cases is thus very doubtful. . . 
Toucey v. N. Y. Life Ins. Co., supra, 136. 


Any thought that there were judicial exceptions in 
addition to the statutory exceptions to § 2283 was com- 
pletely destroyed by the Supreme Court in Amalgamated 
Clothing Workers v. Richman Brothers Co., 348 U.S. 511 
(1955). The Supreme Court in that case, its latest pro- 
nouncement on § 2283, in discussing judicial or implied 
exceptions to § 2283 said at page 514: 


We need not re-examine the series of decisions, prior 
to the enactment of Title 28 of the United States Code 
in 1948, which appeared to recognize implied excep- 
tions to the historic prohibition against federal inter- 
ference with state judicial proceedings. See Toucey v. 
New York Life Ins. Co., 314 U. S. 118. By that enact- 
ment, Congress made clear beyond cavil that the pro- 
hibition is not to be whittled away by judicial impro- 
visation. ... 


Appellants’ lack of confidence in the New York Court’s 
ability to handle litigation properly is not shared by the 
Supreme Court for in that same case the Court took occa- 
sion to remark on page 518: 


..- The prohibition of § 2283 is but continuing evi- 
dence of confidence in the state courts, reinforced by 
a desire to avoid direct conflicts between state and 
federal courts. 


1 Moore, Fed. Rules and Official Forms (1956) p. 330. 
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That the prohibition of § 2283 cannot be evaded by an 
injunction on a party litigant rather than on the State 
Court was recognized before Toucey is made plain when 
the Court said in discussing the prohibition of § 265, the 
immediate predecessor of § 2283, in Oklahoma Packing Co. 
v. Gas Co., 309 U.S. 4 (1940) at page 9: 


That the injunction was a restraint of the 
parties and was not formally eee against the 
tate Court itself is immaterial . 


In Breswick & Co. v. Briggs, 135 F.Supp. 397 (S.D. N.Y. 
1955), relied upon by Appellants, the District Judge 
relied on Wells Fargo & Co. v. Taylor, supra as a 
recognition of a judicial exception to § 2283. That Wells 
Fargo & Co. v. Taylor is no longer to be relied upon was 
emphatically settled by the Supreme Court in Amalgamated 
Clothing Workers v. Richman Brothers Co., supra. 


In H. J. Heinz Co. v. Owens, 189 F. 2d 505 (9th Cir., 
1951), rehearing den. 191 F.2d 257, cert. den. 342 U.S. 905, 


rehearing den. 342 U.S. 934, the court in its decision said 
at page 507: 


Many years ago this court construed that section 
as prohibiting interference with proceedings for the 
enforcement of a judgment of a state court. Mills v. 
Provident Life & Trust Co., 9 Cir., 1900, 100 F. 344. 
More recently, the Supreme "Court has adhered to the 
same doctrine saying that ‘‘proceedings in a State 
court’? within the meaning of Section 2283 include 
‘‘any proceedings supplemental or ancillary taken with 
a view to making the suit or judgment effective’’. 
Hill v. Martin, 1935, 296 U.S. 398, 403, 56 S.Ct., 278, 
283, 80 L.Ed. 293. 


This statutory prohibition is not avoided by framing 
an injunction as a restraint on a party litigant rather 
than directly against the state court itself. Oklahoma 
Packing Co. v. Oklahoma Gas & Electric Co., 1940, 309 
US. 4, “50 S.Ct. 215, 84 L.Ed. 537; Coeur D’Alene Ry. 
Nav. Co. v. Spalding, 9 Cir., 1899, 93 F. 280 . 
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In the recent case of Nongard v. Burlington County 
Bridge Commission, 229 F.2d 622 (3rd Cir. 1956) wherein 
an injunction was sought in the Federal Court to enjoin 
the enforcement of a State Court judgment, that court after 
a careful review of the authorities said at page 625: 


Thus, absent any special legislative authorization, 
a court of the United States must refrain from enjoin- 
ing state judicial proceedings unless the situation comes 

ithin some defined concept of ‘‘aid [to] its jurisdic- 
tion’? or ‘‘protect[ing] or effectuat[ing] its judg- 
ments.’? In our view it is not even arguable that 
either of these concepts is involved here. The plain- 
tiffs are merely complaining that a New Jersey equity 
court which had them before it adjudicated a contro- 
versy controlled by state rather than federal law in 
a way that was arbitrary and grossly unfair to them. 
In no meaningful sense can it be said that a federal 
court acts ‘‘in aid of its jurisdiction’’ if it undertakes 
to enjoin what the state court has thus ordered... 


CONCLUSION 


The action of the District Court in refusing to grant 
the preliminary injunction was manifestly correct and 
should be affirmed, and this Court’s order of June 16, 1959, 
should be vacated and this case remanded to the trial court 
in order that it may determine, upon a proper presentation, 
the effect of the New York judgment on this litigation. 


Respectfully submitted, 


Anovrgew T. AuTMaNN 
Grorcs E. Fiarner, JR. 
Attorneys for Appellee, 
Universal Marion 
Corporation 
Colorado Building 
Washington 5, D. C. 


Gazrett, Aurmann & FLATHER, 
Of Counsel. 














OPPOSITION TO PETITION FOR REHEARING EN BANC 


—_—_—_—_—_-—---—— ns a = er ee ere een ee ay 
—— a een mene, —_—-= Se ee ee 


Jn Che United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JULIUS H. REITER, ET AL., 
Appellants, 


UNIVERSAL MARION CORPORATION, ET AL.. 
Appellees. 


APPEAL FROM UNITED STATES DISTRICT 
COURT FOR DISTRICT OF COLUMBIA 


paths Cee EDMUND L. JONES 
FRANK F. ROBERSON 


809 Colerado Building 
Washington 5, D. C. 


=hy Attorneys fer Appellees. 
Se CNS Mullaney, Gerbert. Giddings, 
HOGAN & HARTSON Rittmaster and Segal. 


Bill Auatin Services, Inc. 
Printers 
Washington, D. C. 
EX, 3-3239 








IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 





NO. 15, 146 


JULIUS H. REITER, ET AL., | 
Appellants, 

UNIVERSAL MARION CORPORATION, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





OPPOSITION OF APPELLEES, JAMES MULLANEY, 
E. B. GERBERT, E. CLEVELAND GIDDINGS, | 
ALEXANDER RITTMASTER AND MARTIN SEGAL, 
TO APPELLANTS' PETITION FOR REHEARING EN BANC 
OR IN THE ALTERNATIVE FOR REHEARING | 
BY THE DIVISION 





Come now the appellees, James Mullaney, E. B. Gerbert, E. Cleveland 
Giddings, Alexander Rittmaster and Martin Segal, by their attorneys, and in 
| 
opposition to appellants' petition for rehearing en banc, or in the alternative for 


rehearing by the division, respectfully show to the Court as follows: 








The members of the panel which rendered the Court's opinion of 
December 10, 1959, are:fully conversant with the facts from which this 
litigation arose. As pointed out in the Court's opinion, the general back- 
ground of the litigation is described in the opinion of Judge Holtzoff in 
Reiter v. Universal Marion Corporation, 173 F. Supp. 13, rendered April 
23, 1959. The matters which have occurred subsequent to April 23, the 
date of Judge Holtzoff's opinion, and which were considered by this Court, 
are set forth in the motion of Judge Holtzoff to dismiss as moot appellants’ 


petition for leave to file petition for writ of mandamus, filed August 29, 1959, 


in No. 15, 237 and in the motion filed on the same date by these appellees to 
remand the case to the District Court and vacate its injunctive order of June 
16, 1959. As appellants’ petition is addressed to the entire Court, these 
appellees are of the opinion that a brief chronological statement of the facts 
is not only appropriate but will conclusively demonstrate that this Court's 
opinion is correct and that appellants’ petition for rehearing is entirely 
without merit. 

This suitisaderivative stockholders’ suit in which appellants challenge 
the propriety of two transactions of the corporate defendant, Universal Marion 
Corporation. Four other derivative stockholders’ suits complaining of the 
same transactions were instituted in the Supreme Court of the State of New 
York, County of New York, against these same defendants and others. Two 
of the New York suits were instituted prior to the filing of this action, and two 
thereafter. The four suits, pursuant to court order, were consolidated in a 
consolidated and amended complaint entitled Esposits, etal. v. Segal, et al., 
Index No. 13605/1957. 

As the New York suits had been filed first, Judge Tamm, on December 
5, 1958, on motion of these appellees, entered an order staying further pro- 
ceedings in the District of Columbia case pending determination of the New 
York suit with leave to appellants to move to vacate the stay if the New York 
suit had not. proceeded to the point of trial within six months from the date 
of saidorder. (J. A. 37-38) 





3 | 
| 


In October, 1958, prior to the entry of the stay order of Judge Tamm, 
the plaintiffs in the New York suit were ready to proceed to pretrial examina- 
tion. (J. A. 83-84) At that time, Mortimer A. Shapiro, Esquire, who had been 
designated as chief counsel in the consolidated New York suit, reached the con- 
clusion that it would be to the best interest of Universal Marion and its stock- 
holders if an agreement could be reached with plaintiffs’ attorneys in the present 
suit regarding the prosecution of the litigation in New York, where somewhat 
broader claims were pleaded. (J.A. 84) Accordingly, during the months of 





November and December, 1958, a number of meetings and conferences were 
held between New York counsel and Mr. Gottesman, counsel for appellants, 
with respect to his joining in the New York suit. (J.A. 84) The examination 
before trial of the defendants in New York was originally set for December 22, 
1958, but was thereafter adjourned to January 6, 1959. Mr. Gottesman was 
kept fully advised of all developments in the New York suit and'was invited to 
attend the examination of the defendants. (J.A. 84-85) : 

Appellants on January 16, 1959, filed in this Court an application for 





leave to file a petition for writ of mandamus to compel Judge Tamm to vacate 
his stay order. | | 
During the course of the pretrial examinations in New York, settlement 
negotiations were commenced. On January 20, 1959, Mr. Shapiro and Norman 
S. Nemser (counsel for the plaintiff Lambeth in the New York consolidated suit) 
visited Mr. Gottesman in Washington and discussed the progress of the settle- 
ment negotiations. Mr. Gottesman was again asked to participate in the settle- 





ment negotiations and join in the New York suit. (J.A. 85) Settlement negotia- 
tions continued until February 13, 1959, when a stipulation of settlement was 
entered into settling and compromising all of the claims set forth in the con- 
solidated and amended complaint. Mr. Gottesman had been kept fully advised 
of the progress of the settlement negotiations and urged to attend and participate 
therein. (J.A. 85) ! 
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The stipulation of settlement provided, inter alia, that upon con- 
summation of the settlement Universal Marion Corporation should deliver to 
the individual defendants a general release releasing them from all claims 
and causes of action set forth in the consolidated and amended complaint and 
all other claims or causes of action arising from or in any manner connected 
with or related to any of the matters or transactions referred to therein. The 
settlement agreement was subject to the approval of the court and provided 
that, if approved by the court, judgment would be entered in appropriate form. 
(J.A. 91-98) 

On February 26, 1959, this Court granted appellants’ petition for leave 
to file a petition for writ of mandamus to compel Judge Tamm to vacate his 
stay order of December 5, 1958. In the argument on this petition, it was 
brought to the attention of this Court that the aforesaid stipulation of settle- 
ment had been entered into and this Court in its order granting said petition 
said: 

''This court assumes that the District Court, after 
consideration of the recitals in this order, will, 
on its own motion, vacate its stay order of Decem- 
ber 5, 1958, and proceed to a reconsideration of the 
matter upon the papers presented to this court and 
such additional materials as the parties may choose 


to lay before it, including developments subsequent 
to said order of December 5, 1958." (J.A. 41-42) 


In compliance with the suggestion contained in this Court's order of 
February 26, 1959, Judge Tamm on March 5, 1959, entered an order vacating 
his stay order of December 5, 1958. 

However, the stipulation of settlement, having been submitted in accord- 
ance with its terms to the New York court for approval, that court on March 3, 
1959, appointed The Honorable Louis A. Valente, a retired justice of that court, 


Referee to conduct a hearing into the fairness, reasonableness and adequacy of 
said stipulation of settlement. The court fixed March 18, 1959, as the date for 
hearing before the Referee and directed that five days before the date of hearing 





a copy of the order with notice of entry thereof and affidavit annexed be 
served upon Milton M. Gottesman, Esquire, attorney for appellants in 
this case. (J.A. 102-105) | 


In compliance with the instructions in this Court's order of February 





26, 1959, appellees’ motion for a stay came on for reconsideration before 
Judge McLaughlin. Judge McLaughlin had before him not only the papers 
considered by this Court, but also the additional material which had been 
filed by the parties, which brought up to date the developments since Decem- 
ber 5, 1958. Through a misconception of the scope of this Court's order of 
February 26, 1959, Judge McLaughlin held that certain recitals in that order 
constituted an adjudication of facts which were binding upon him, and there- 
fore, by order dated March 20, 1959, denied the appellees' motion for a stay. 
The Honorable Louis A. Valente, the New York Referee, held hearings 
as directed by the New York court on March 18th and 20th, 1959, to determine 
whether or not the stipulation of settlement which had been entered into was 
fair, reasonable and adequate. Although Mr. Gottesman had notice of the 
hearing date, he did not appear at the hearing before the Referee on the 18th. 
At this hearing, Mr. Gottesman was contacted by telephone at the direction of 
the Referee and was advised that only documents would be marked on that day 
and that the hearing for the taking of oral testimony would be continued until 





the 20th, in order to afford him the further opportunity to participate therein. 
This telephonic notice was confirmed by letter of March 18, 1989, from Mr. 
Shapiro to Mr. Gottesman. (J.A. 155-156) 

Being convinced that Judge McLaughlin, in denying the stay requested 
by these appellees, had failed to carry out the intention of this Court as ex- 
pressed in its order of February 26, 1959, these appellees filed an application 
for leave to appeal from Judge McLaughlin's order of March 20, 1959, under 
the provisions of the Interlocutory Appeals Act, 28 U.S.C. §1292(b). The appli- 
cation was numbered 15, 043 in this Court. The application was denied by order 
of April 9, 1959, but the Court in its order made it perfectly clear that it had 
made no adjudication of facts in its order of February 26, 1959, as assumed by 
Judge McLaughlin and which he felt compelled him to deny the application for a 
stay. 








The appellants, being aware that the New York action might well be 
concluded in the near future by a court approved settlement, on March 27, 
1959, filed a motion in the District Court for a preliminary injunction seeking 
to enjoin "Universal Marion Corporation, its agents, servants, employees and 
attorneys, and all persons in active concert and participation with it, pending 
the final hearing and determination of this action, from making or performing 
any agreements, or engaging in any proceedings, which are intended to release 
_or prejudice any rights or causes of action which the said defendant corporation 
has itself refused to enforce, and which the plaintiffs herein are seeking to 


assert derivatively in this Court." 

As this Court's order of April 9, 1959, made it clear that Judge Mc- 
Laughlin had misconstrued the intent of this Court's order of February 26, 
1959, appellees filed a new motion for a stay pointing out that in the orderly 
processing of the New York case the Referee had closed his hearings and his 


report was expected in the near future. 

This motion and ‘appellants' motion for a preliminary injunction came 
on for hearing before Judge Holtzoff and by orders dated April 28, 1959, he 
granted appellees’ motion for stay and denied appellants' motion for a prelimi- 
nary injunction. 

It is from the order denying the preliminary injunction that this appeal 
is taken and the issue thereby presented is not as suggested by appellants but 
is whether the trial judge, on the record before him, in the exercise of sound 
judicial discretion, properly denied the injunction. 

Subsequent to the entry of the order referred to above, the following 
events took place which were brought to the attention of this Court at the time 
this case was argued. 

On May 8, 1959, the New York Referee rendered an exhaustive report 
in which he found that the stipulation of settlement was fair, reasonable and 
adequate and recommended that it be approved and confirmed by the court. 

(J. A. 176-198) The Court will observe that the New York court was proceeding 
in a lawful, orderly and normal way in the dispatch of a suit pending before it. 





It was not until May 14, 1959, that appellants filed their se in this Court 
for an injunction pending appeal. : 
On May 21, 1959, a four page printed notice, descciuins the New York 
litigation and outlining the terms of the proposed settlement, was sent to all 
Universal Marion stockholders adivising them that a hearing would be held 
by the New York court on June 22, 1959, for the purposes of considering 
whether or not the Referee's report should be confirmed. Mr. Gottesman 
had full knowledge of this hearing but chose not to appear. : 





On June 16, 1959, this Court granted appellants' = for an injunc- 
tion pending appeal. | 

On July 17, 1959, the New York court, after hearing, entered its order 
and judgment approving said settlement and directing its consummation. 

On August 20, 1959, a few days after the time for appeal from said 


order and judgment expired and the judgment had become final, these appellees 


moved this Court to vacate its injunctive order of June 16 and remand the case 
to the District Court. They advised the Court in said motion that they were not 
represented and took no part in the hearing before the New York court on June 
22, 1959, which resulted in the judgment, but since the New York court had 
entered the judgment adjudicating the settlement to be fair, | ‘reasonable and 
adequate and obligating the parties to carry out the terms thereof , they believed 
that this Court should vacate the injunctive provisions of its order of June 16, 
1959, and remand the case to the District Court in order that it might, after 
appropriate presentation, determine the effect of the New York judgment on 
this case. | 





Appellants in their petition for rehearing contend that this Court's de- 
cision of December 10, 1959, overlooks the issue presented by this appeal. 
They then erroneously state, "The issue cn this appeal was thus not merely 
whether the New York settlement was good enough or whether relief was suf- 
ficient. The question was whether the Esposito agreement in itself did not com- 
pound the injury complained ofhere." (Appellants' Petition, p. 7) 








As previously pointed out the appeal in this case was from the 
order of the District Court denying appellants’ motion for a preliminary 
injunction. Therefore, the issue presented was whether the District Court's 
action in refusing to grant appellants’ motion for a temporary injunction was 
proper. 


The Court's opinion is clear, concise and unambiguous and it is the 


appellants who have overlooked the issue presented by the appeal and not the 
Court, as contended by them. 

Appellants further urge that this Court's decision penalizes them for 
their reliance upon its injunction. They had complete knowledge at all times 
of the status of the New York proceedings, and it was only after the Referee 
had rendered his opinion finding the stipulation of settlement fair, reasonable 
and adequate and recommending its approval that they sought an injunction in 
this Court. They knew full well that the New York court, in the orderly pro- 
cessing of its business, intended to consider the Referee's report and enter 
judgment if it was approved. Ignoring the repeated requests that they join 
the New York suit, appellants, for reasons best known to them, determined 
not to appear and'take part in those proceedings. Now that the New York 
court has entered judgment approving the settlement and directing its con- 
summation, they seek to place the blame on this Court for the position in 
which they now find themselves. 

As stated in this Court's opinion, appellants urge that the settlement 
was "inequitably obtained" and ask the Court to rule that the New York judg- 
ment cannot be used as a bar to further prosecution of this case. The Court, 
however, properly points out that such a request must be addressed to the 
District Court rather than to it. 

This Court in its opinion of December 10, 1959, stated: 


By so vacating and dismissing, we intend that the 
appellants, when the local derivative suit is re- 
stored to the calendar of the District Court, should 
not be precluded by any prior proceedings in the 
cases now before us from asserting, inter alia, that 





the Esposito settlement was inequitably obtained, or 
from otherwise contesting the validity and effect of 
the Esposito settlement with respect to the local 
derivative action, or from urging that the issues in 
the two suits were not identical. " | 


The above quotation demonstrates that appellants are to be accorded full 
oprortunity in the District Court to establish by competent proof, as distinguished 
from the unsupported allegations of counsel, the effect of the New York judgment 
on this case. | 

We submit that the opinion of this Court is sound and should not be dis- 
turbed and that appellants’ petition is without merit and should be denied. 





Respectfully submitted, | 


EDMUND L. JONES 


FRANK F. ROBERSON 


Attorneys for Appellees, 
Mullaney, Gerbert, Giddings, 
Rittmaster and Segal, 
800 Colorado Building, 
Washington 5, D. C. 


HOGAN & HARTSON, 
Of Counsel. 
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The foregoing Opposition of Appellees to Appellants' Petition for Re- 
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M. Gottesman, Esquire, attorney for appellants, at his office in the Wyatt 
Building, Washington, D. C., and to Andrew T. Altmann, Esquire, attorney 
for the Universal Marion Corporation, at his office in the Colorado Building, 
Washington, D. C., this 25th day of January, 1960. 
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No. 15,146 


JULIUS H. REITER, et al., 


. Vv. 





UNIVERSAL MARION CORPORATION, et al., 
_ Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


Appellants, Julius H. Reiter, et al., respectfully petition this 
Court for a rehearing en banc of its decision of December 10, 1959 
dismissing this appeal as moot, or in the alternative, for rehearing 
by the division. | 
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PRELIMINARY STATEMENT 


This is a derivative action brought by minority stockholders of 
Universal Marion Corporation, a District of Columbia corporation 
formerly known as Capital Transit Co., to redress a continuing breach 
of trust on the part of its directors and controlling stockholders, 
resulting in damages to the corporation and its public stockholders in 
excess of $3,000,000. We submit that two issues which it presents 
are matters of first impression in this District and are of sufficient 
importance to warrant reconsideration by this court en banc. . They 
are: 


1. Do the courts of this District have the power to preserve 
their jurisdiction to decide a controversy over the internal manage- 
ment of a District of Columbia corporation? and 


2. When this court issues an injunction to preserve its jurisdic- 
tion and to prevent an appeal from becoming moot prior to its con- 
sideration on the merits, is such an injunction enforceable as between 
the parties before it? 


A brief resume of the veatlier proceedings in this’ case 
will be helpful in placing these issues in context. On October 11, 1957, 
appellants filed their complaint in the District Court alleging that the 
defendant officers and directors were engaged in a concert of action to 
control the affairs of the defendant corporation so as to obtain for 
themselves and for the Wolfson family, its controlling stockholders, 
financial advantages and benefits at the expense of the plaintiffs and 
the other public stockholders of Unfyersal Marion Corporation (JA 7- 
13). On November 20, 1958, after the case had been pending for more 
than a year, after extensive discovery proceedings had been completed, 
after the case had been calendared over the defendants’ objection, and 


z A complete summary of the proceedings below is set forth in appellants' 
Mandamus Petition in No. 15,237, consolidated with this appeal. 
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after plaintiffs had advised the District Court that they were ready for 
pre-trial, the defendants filed a motion to stay this action pending the 
determination of another action brought by other. stockholders in the 





New York State Supreme Court, entitled Esposito v. Segal (JA 16-24). 
That motion was granted by Judge Tamm on December S; 1958. There- 
after, plaintiffs filed in this court a Petition for Leave to File Petition 
for Writ of Mandamus directing the District Court to vacate its stay 
and permit this case to proceed to trial. At the oral argument on this 
petition, the defendants disclosed a settlement agreement which they 
had made with the New York stockholders which provided for the 
release of plaintiffs’ action in this District as well as the action brought 
by the New York stockholders. The defendants asked this court to hold — 
that that settlement had mooted this action and that District Court's 
Stay should not be vacated. In its order of February 26,1959, how- 
ever, this court held that the District Court's stay of December 5, 
1958 had been improperly granted and remanded the matter to the Dis- 
trict Court for reconsideration in the light of the New York settlement. 





On March 20, 1959, after reconsideration of the additional record 
made by the parties pursuant to this court's order of February 26th, 
which showed that the New York settlement provided none of the relief 
sought here, Judge McLaughlin denied the defendants" motion. Accord- 
ingly, on March 27, 1959, plaintiffs moved for a preliminary injunction 
to restrain Universal Marion Corporation from making or performing 





any agreements or engaging in any proceedings which were intended to 
release any of the rights or causes of action which the plaintiffs were 
seeking to assert derivatively in the District Court. On April 10, 1959, 
when plaintiffs’ motion for preliminary injunction came on for hearing 
before Judge Holtzoff, the defendants moved for a continuance of this 
motion so as to permit them to file another motion for stay; and on 
April 22nd, when both of these motions came on for hearing, Judge 
Holtzoff granted the defendants’ third motion to stay and denied the 
plaintiffs’ motion for preliminary injunction. | 
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On May 1, 1959, plaintiffs noted this appeal from the latter order, 
and on June 16, 1959, this Court granted appellants’ motion for an injunc- 
tion restraining the defendants from releasing this cause of action pend- 
ing this appeal. That injunction was issued "to prevent this appeal from 
becoming moot prior to our consideration of it on its merits . . ." 
Nevertheless, on July 17, 1959, the New York Supreme Court entered an 
order approving the Esposito settlement which provides, inter alia, for 
the release of this cause of action. On August 20, 1959, defendants filed 
a motion to vacate this Court's injunction of June 16th and dismiss this ap- 
peal upon the ground that it had been mooted by the New York order of 
July 17th. On December 10, 1959, this court granted that motion and 
dismissed this appeal as moot. 


I. THE COURT'S DECISION OF DECEMBER 10, 1959 
OVERLOOKS THE ISSUE PRESENTED BY THIS APPEAL 


The court's opinion of December 10, 1959 does not review the 
events which necessitated this appeal except to note that it relates to 
the efforts of a group of stockholders of a District of Columbia corpo- 
ration to maintain a derivative suit in the courts of the District of Co- 
lumbia while another derivative suit, filed at an earlier date, and 
raising similar issues was pending in the New York State Supreme 


Court? If the court had referred to its own prior order of February 26, 


1959, however, it might more accurately have described the case as 
involving the efforts of the officers and directors of a District of Co- 
lumbia corporation to prevent a trial on the merits of a stockholders’ 
derivative suit in the District of Columbia Courts after the suit had 


: Although it "express[ed] no opinion as to . . . whether or not the District 
Court was correct in the findings expressed in its opinion," the court's only men- 
tion of the prior history of this protracted litigation is a reference to the opinion 
below. Whereas the District Judge attached considerable importance to the fact 
that the New York action was filed about two weeks earlier than the complaint 
below, this court has previously noted that it was these petitioners who "proceeded 
first and in good faith sought to cause the corporation . . . to disapprove of the. . . 
challenged transactions", and that the New York action was commenced "only after 
petitioner Reiter had complained of [the] acts of alleged mismanagement. . ." 
(JA 40) 
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been pending more than a year, after discovery had been completed, 
and after the plaintiffs were ready for trial. (JA 39-42) Hence the 
issue in this appeal goes to the heart of the judicial process - the right 
of a litigant to his day in court. The specific question presented by 
this appeal is whether the corporate officers and directors can defeat 





any adjudication of their liability for breach of trust, by agreeing with 
other stockholders to release the cause of action asserted against them 
here in the District of the corporation's domicile, and seeking approval 
for such release from another court which has no connection with the 


defendant corporation or the subject matter of this action. 
| 


Notwithstanding its own injunction entered for the express pur- 
pose of preserving its jurisdiction to determine whether the New York 
settlement on its merits, justifies the release of this action, the Court 
now holds that this issue has been mooted by the entry of a subsequent 
order of the New York State court approving that release and that the 
jurisdiction of the courts of this District to determine the relief neces- 
sary to remedy a fraud on the stockholders of a local corporation has 





been ousted, unless the New York order is vulnerable to Rotor 
attack. 


This decision rests in part, on an assumed concession by counsel 
for the appellants at the oral argument which is much broader than the 
concession actually made. The opinion states: | 





"Counsel for appellants stated to us in open court 
that he would not object to performance by appel- 
lees of any obligations imposed on them by the 
New York judgment, and that any benefits so 
received by the Corporation should in his view 
properly be applied to reduce any recovery which 
might ultimately be obtained in the District of 
Columbia suit." 


We respectfully submit, however, that counsel's concessions were not 





so sweeping. To have made the quoted concessions would have mooted 
not only this appeal but plaintiffs’ entire action in the court below. 
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Counsel did state that appellants were not seeking to enjoin the per- 


formance of any obligations of the defendants imposed under the New 
York settlement except the obligation to release plaintiffs' action in 
this District. That release is all that the appellants ever asked this 
court to enjoin® and the appellants have never abandoned their request 


for such an injunction. Whatever doubts may exist as to this court's 
power to enjoin proceedings in the New York court or the performance 
of other provisions of the New York settlement or the release of the 
New York action in connection therewith, there was no doubt as to this 
court's power to enjoin defendants before it from releasing an action 
before it. We submit that this court always had that power, that it 
still has that power, and that no court of a foreign jurisdiction can 
divest it of that power. 


Moreover, counsel at no time conceded that performance of the 
obligations of the Esposito settlement would benefit the corporation as 
the court's opinion assumes. Appellants' position at oral argument 
was that the defendants could do whatever the New York court required 
them to do with the exception of releasing the cause of action pending 
here; that the plaintiffs should be permitted to proceed with their ac- 
tion below and in connection therewith to establish their contention 
that the New York Esposito agreement aggravates the injury to stock- 
holders described by their complaint,” and that if they prevail on that 
issue, the corporation's damages should be increased accordingly. 
We also conceded that the defendants would have the right to show on 


S See Appeliants' Motion for Injunction Pending Appeal, filed in this court on 
May 13, 1959: "Appellants move this court for an order enjoining appellee, 
Universal Marion Corporation, from releasing the cause of action which the 
said corporation has refused to enforce itself and which the appellants are 
seeking to assert derivatively in the action below, before this court can hear 
and decide the merits of this appeal." 


< See plaintiffs’ Supplemental Complaint attached as Exhibit 1 to their 
Motion for Preliminary Injunction (JA 136), and plaintiffs' affidavit in opposition 
to stay (JA 48). 
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remand that the Esposito agreement was a benefit to the corporation 
which mitigates the injury alleged here; but only if they prevailed on 
that issue after trial on the merits, could the benefits Sp found "be 
applied to reduce any recovery which might ultimately te obtained in 
the District of Columbia suit." 


The issue on this appeal was thus not merely whether the New 
York settlement was good enough or whether relief was sufficient. 
The question was whether the Esposito agreement in itself did not 
compound the injury complained of here. 


While the court's opinion did not go so far as to hold that the 





New York judgment approving the Esposito settlement could bar the 


further prosecution of this action, it did deprive the plaintiffs of the 


right to attack that settlement directly. 


| 
Il. THE COURT'S DECISION PENALIZES THE APPELLANTS FOR 
THEIR RELIANCE ON ITS PRIOR INJ UNCTION | | 


A. The Court's Decision Deprives Appellants of the 
Right to Directly Challenge the New York Settle- 
ment and the Propriety of the Release for which 


It Provides. | 
| 


The practical problem which necessitated the filing of this appeal 
was whether we were entitled to a hearing on our contentions with re- 
gard to the New York settlement here in the District Court, as this 
court's order of February 26th appeared to require; or whether we had 
to intervene in the New York action in order to be heard, as Judge 
Holtzoff decided. The result reached by this court's decision of 
December 10th is to deprive us of the right to be heard at all on the 
merits of the Esposito agreement. We cannot be heard in New York 
because the time within which to intervene in the New York action and 
file an appeal expired while this appeal was pending and while this 
court's injunction pending appeal was in effect. And we cannot now be 
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heard in this District, if this court allows the issue presented by this 
appeal to be mooted, notwithstanding its injunction issued to prevent 
this result. 


Without this court's injunction of June 16, 1959, we might have 
prevented the entry of the New York judgment by intervening in New 
York to attack the settlement there, as Judge Holtzoff suggested; but if 
these plaintiffs had intervened in New York they would have subjected 
themselves to the jurisdiction of that court and they could have been 
effectively enjoined by the New York court from proceeding any further 
with their action here in this District. This was not merely a theoret- 
ical contingency but a maneuver which the defendants had already 
attempted (JA 21-22) and at which they failed only because the plaintiffs 
here were not subject to the New York court's jurisdiction at the time. 


Nor was our distaste for the New York forum merely a matter of 
professional pride or convenience, as Judge Holtzoff supposed (JA 166). 
We showed in our Brief that the procedure which governs stockholder 
litigation in the New York State court does not provide the same pro- 
tection to the rights of minority shareholders as do the Federal Rules 
either with regard to trial on the merits, or as to protection from im- 
proper settlements.” 


Whether we could be heard here or had to appear in New York in 


order to challenge the propriety of the Corporation's releasing the 
cause of action below was the question raised by this appeal. If we 
lost on that issue, the worst result would have been to compel us to 
intervene in New York with the burden of showing the unfairness of a 
settlement made by other stockholders, rather than to proceed here 
as plaintiffs in an action where the defendants had the burden of show- 
ing the fairness of their dealings with the corporation and its assets. 


° Appellants’ Brief, pp. 39-43. See also Hornstein: New Aspects of Stock- 


holder Derivative Suits, 47 Columbia L. Rev. 1. 
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Now, however, as the result of our reliance on this court's injunction, 


we are deprived of any opportunity to attack the settlement directly, 
either in the District Court here or in the New York court. 


This harsh and inequitable result is not attributed by the court's 
opinion to any lack of merit in our position or any lack of diligence on 





our part in asserting it. On the contrary, it is the consequence of our 
reliance on this court's ability to enforce its own orders. Appellants 
had every right to believe that when this court entered an order to 
preserve its jurisdiction and prevent the mooting of this appeal, they 
did not have to intervene in the New York court and subject themselves 
to that court's jurisdiction in order to preserve their right to be heard 
on their contentions. When we mailed a copy of this court's order to 
Judge Aurelio, we had every right to assume that as a matter of comity, 
and out of respect for this court's special competence with regard to 
an internal controversy over the affairs of a District of Columbia 
corporation, ° as well as in the interests of justice, the New York Judge 





would not approve a settlement providing for the release of this action 
before this court had decided this appeal. We had every right to 
assume that if the defendants did not ask the New York court to defer 
its consideration of the settlement, and if the New York court entered 
final judgment after this court had put the parties on notice that it 
would not permit a release of this action before this appeal was heard; 
that it would not allow the defendants to benefit from frustrating the 
purpose of its injunction - whether or not they were guilty of contempt 
in the technical sense. 


Under the court's decision, however, we are not only precluded 
from attacking the Esposito settlement directly; but our ability even 
to collaterally attack it in this District under the Breswick doctrine 
may be effectively foreclosed. | 





6 Appellants' Brief, pp. 36 to 39 and cases cited therein. 
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B. The Court's Decision May Foreclose Even An 
Effective Collateral Attack on the New York 


Judgment Under the Breswick Doctrine. 

Although the court's opinion purports to preserve the appellants’ 
rights to show that under the doctrine of Breswick & Co. v. Briggs, 
135 F. Supp. 397, 403 (S.D. N.Y., 1955), the Esposito settlement was 
inequitably obtained or otherwise to contest the validity of the 
Esposito settlement with respect to this action, the effect of its deci- 
sion may be to foreclose such relief. The Court's statement in foot- 
note 7 that "the record before us contains little or nothing which would 
justify us in holding that they obtained the New York settlement or 
judgment by fraud, collusion or unconscionable conduct" may be con- 
strued to require a different showing than that made in Breswick 
to wit, the negotiation of a settlement with inactive plaintiffs in the 
New York State Court to the exclusion of the plaintiffs who had actively 
prepared their case for trial in this court. Even without Breswick, 
any litigant could overcome a plea of res judicata if he could meet the 
burden of showing fraud or collusion in the settlement forum. 


Breswick v. Briggs, supra, was a stockholders’ derivative action 


alleging mismanagement of Alleghany Corporation by Robert R. Young, 
Alan Kirby and others. In that case like in this, the defendants sought 
to defeat adjudication of their liability by making a settlement with in- 
active stockholders and reducing it to judgment in the New York State 
Court. The District Court found no fraud or collusion in the State 
court settlement; but nevertheless held that the defendants should not 
be allowed to use it to bar an action in the federal court because of 
their inequitable conduct in entering into a settlement with inactive 
plaintiffs in the state court while the federal court plaintiffs were 
moving their case ahead rapidly and constructively. The court held 
that even if it could not enjoin the settlement itself, it could put the 
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defendants on notice that it would refuse to enforce it if it was reduced 
to judgment in the state court and relied on by the defendants in the 
federal court! ! 





We respectfully suggest that at least these basic facts which 
establish inequitable conduct are undisputed on the record now before 
the court: The record on this appeal shows that as of November 28, 
1958 the plaintiffs here had completed extensive discovery, obtained 
by court order after numerous contested motions, and that the plain- 


tiffs were ready for trial (JA 1-5, 22). This fact was previously noted 
by this court in its order of February 26, 1959, when it observed that 
the defendants "had waited nearly a year and had sought a stay of this 
action only after the case had been prepared and was here ready for 
trial" (JA 40). The defendants have never controverted plaintiffs’ 
affidavit that as of November 28, 1958, the docket in the New York 
action showed that the New York plaintiffs had done nothing to bring 





gi Since December 10th, the date of this court's decision in this case, the 
Breswick litigation has been concluded. The terms finally accepted by the 
federal court plaintiffs provided for the payment by the defendants, Young, 
Kirby and Murchison, of an additional $2,300,000 in cash over and above the 
$700,000 originally accepted by the state court plaintiffs and approved by the 
state court referee, plus the return to Alleghany Corporation of voting control 
over Investors Diversified Services, an investment trust with assets worth 
more than two billion dollars. New York Times, Dec. 29, 1959. See also: 
Zenn v. Anzalone, Index No. 7244-1954 in the New York Supreme ‘Court, County of 
New York. This trebling of the original settlement approved by the state court 
referee was made possible only because of the additional litigation permitted 
by Judge Walsh's injunction against using the state court settlement to bar the 
federal action. Thus the final result of the Breswick case demonstrates the 
vice inherent in permitting a settlement with weak stockholders unprepared 
for trial, to frustrate the ability of another stockholder to obtain a litigated 
judgment or a settlement which reflects the value of a case prepared for trial 
in a court that is ready to try it. Cf. Letter of January 26, 1959 from under- 
signed counsel to counsel for the Esposito plaintiffs rejecting the Esposito 
agreement : "It is our present view that a satisfactory offer will not 
be obtained before the point is reached where the defendants are confronted 
with the necessity of defending their conduct at a trial" (Appellants' Brief, 
p. 28, JA 76). | 
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their case to trial (JA 23-24); and the affidavit of counsel for the New 
York plaintiffs, subsequently filed on March 13, 1959, further showed 
that issue was not even joined in the New York action until October, 
1958 (JA 83). That affidavit further showed that as soon as the New 
York plaintiffs commenced discovery, in January, 1959, "the defend- 
ants indicated their disposition to negotiate a settlement" of that litiga- 
tion, and that the plaintiffs here were advised of that settlement only 
after their petition for mandamus had been filed and was pending before 
this court (JA 85). 


We also suggested in our brief (pp. 12-17) that the sequence of 
events in the New York action - including the consent of all plaintiffs 
to the defendants’ motion to consolidate, the voluntary appearance of 
defendants Louis E. Wolfson and two directors, the defendants’ waiver 
of their right to security for costs and expenses, together with the 
manifestly untriable nature of the consolidated complaint itself - gave 
rise to the inference that the New York settlement was actually made 
at an earlier date, but was not disclosed until it became necessary to 
block a trial here (Appellants' Brief, pp. 12-17). Whether or not the 
present record supports this additional inference, it is undisputed that 
as of the date of the New York settlement: (1) this case had been 
prepared and was ready for trial; (2) the New York case had been at 
issue for less than three months; and (3) that as soon as discovery 
was commenced in New York, the Esposito settlement was concluded. 
On these facts alone, the record now before this court shows the same 
kind of inequitable conduct that Judge Walsh refused to condone in the 


- Breswick case. 


The defendants sought to distinguish this case from the Breswick 
case by showing that the New York plaintiffs offered to split their fee 
with counsel for the plaintiffs here, if we would agree to abandon this 
action. It has never been suggested, however, that the defendants at 
any time made any offer to settle the claims which the plaintiffs 





| 
13 | 
| 
asserted in their complaint below or to provide any of the relief which 


they are seeking (See Appellants’ Brief, pp. 27-28, JA 76). If the 
court's decision means that the inequity of the Breswick Situation was 
cured by the offer of the New York plaintiffs’ counsel to split his fee 
with plaintiffs' counsel here in consideration for our abandoning this 
case, it establishes a very unsalutary precedent. 


| 
| 

Not only does the record in this case show the same sort of in- 
equitable conduct as was found in Breswick; but it shows much more. 
It demonstrates a long history of dilatory tactics and harassing 
maneuvers by the defendants to obstruct and delay this action which 
was ready for trial here in the District of the corporation's domicile. 
We submit that the purported mooting of this appeal by the entry of 
the New York order of July 16th was not, as the court assumes, merely 
a fortuitous event for which none of the parties before this court had 
any responsibility; but that it, like the settlement before it, was the 
proximate result of the defendants' maneuvers (all of which are 
matters of record on this appeal) to delay the entry of any injunction 


until it was too late to be effective. 


If footnote 7 of the court's opinion is construed - finding on 
the record already made, the appellants on remand to the District 
Court will be left with the burden of showing what amounts to intrinsic 
fraud or collusion within the New York forum itself and they will be 
precluded from attacking the settlement under the Breswick doctrine 
because of the procedural context surrounding its consummation. We 
do not believe that this court intended to so hold. Footnote 7, we be- 
lieve, merely indicates the court's assumption that because the plain- 
tiffs ''did not request the District Court for relief of the Breswick 
type and that court held no hearings on the subject", the record before 
it contained little or nothing which would justify such relief . 





True, the plaintiffs here did not ask the District Court to enjoin 
the defendants from pleading the New York judgment as res judicata; 
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but neither did the Breswick plaintiffs seek such relief in their motion 
before Judge Walsh. They moved to stay the state court proceedings 
for approval of the settlement and Judge Walsh found that such an in- 
junction would not lie. But he held that in the interests of equity he 
could and would enjoin the defendants from pleading in the federal suit 
any state court judgment approving such a settlement. Realizing that 
justice delayed is justice denied (as this court's decision so dramat- 
ically demonstrates), he did not wait for the defendants to offer the 
state court judgment or for the plaintiffs to seek to bar it. Instead, he 
held, sua sponte, that he would not allow the defendants to benefit from 
inequitable conduct in his court. 135 F. Supp. 397, 403. On the undis- 
puted facts in this case, the District Court should have done no less; 
and this court can, and in the interests of justice should so direct. 


mH. IN IMPOSING UPON A COMPLAINING MINORITY 
STOCKHOLDER THE BURDEN OF SEVERAL YEARS 
OF ARDUOUS PRELIMINARY LITIGATION OVER 
DILATORY MANEUVERS WITHOUT ANY ASSURANCE 
THAT HE WILL EVER BE ALLOWED A TRIAL ON 
THE MERITS OF HIS CLAIM, THE COURT'S DECISION 
WILL VITIATE THE STOCKHOLDER'S DERIVATIVE 
ACTION AS AN EFFECTIVE REMEDY IN THIS DISTRICT. 


We submit that although an additional record could be made, as 
the court suggests, which would ultimately, after another hearing 
below and still another appeal to this court, prevent the defendants 
from using the New York agreement to block an adjudication of their 
liability here, that result can and should properly be reached on the 
record now before this court, which was made pursuant to its original 
remand of February 26, 1959. 


Breswick held that "it is highly important that the defendants 
not have the power to . . . halt the progress of a case which is moving 


rapidly and constructively in one court by compelling the concentra- 
tion of attention upon a settlement submitted in another, where that 
settlement is not negotiated with the active parties to that case." 
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135 F. Supp. 397, 405. Here, the progress of this litigation has been 
stopped for the past year as a result of dilatory tactics culminating in 
the Esposito agreement and the practical effect of this court's deci- 
sion will be at least several more months, if not years, of litigation 

in the District Court, and another appeal, over the effect of that 
settlement. Hence at the very minimum, the result which Breswick 
sought to preclude has been achieved by the defendants with this 
court's tacit approval. The appellants have spent more than two years 





in intensive, time-consuming litigation over their right to try this 
case on the merits. This court's decision of December 10, 1959 now 
imposes upon us the ordeal of another prolonged period of preliminary 
litigation before we are permitted to try the merits of our claim, with 


no assurance that we shall ever get that opportunity at all. 


This inequitable result, if not corrected, will stand as an object 
lesson to the bar of this District as to the fate that awaits any counsel 
who conscientiously undertakes stockholders' litigation with a view to 





obtaining an adjudication on the merits of alleged corporate mis- 
management, especially if he refuses to compromise stockholders’ 
rights for attorneys' fees. The stockholders' derivative suit is the 
only effective means available today for enforcing the fiduciary 
responsibility of corporate officers and directors. Nevertheless, the 
decisions in this case - in the New York court, in the court below, and 
now even in this court - reflect a climate of judicial opinion which 
regards stockholders' litigation as an unnecessary burden to be avoided 
at all costs. This unreceptive attitude is reflected in Judge Tamm's 
ruling on the defendants’ original motion to stay,° as well as Judge 
Holtzoff's opinion granting defendants’ second motion to stay. In 








S "As a matter of sound judicial administration we shouldn't try cases in 
which disposition is going to be made on the merits in other jurisdictions" and 
that it is therefore "good business for this court to grant Cetentaitey motion to 
stay" (JA 37). | 


9 "The court has to consider not only the expense that would He caused to the 
parties involved by an unnecessary trial but also the unnecessary consumption 
of the time of this court which could be accorded to other litigants" (JA 160). 

| 
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this climate of judicial opinion, dilatory tactics on the part of corpo- 
rate defendants cannot fail and a stockholder seeking his day in court - 
no matter how diligent - cannot win. 


CONCLUSION 


Because the defendants' motion to dismiss this appeal as moot 
obscured the earlier proceedings in this litigation and the issues 


presented by this appeal, we do not believe that the court was aware 


of these implications of its decision and we therefore submit that a 
rehearing should be granted. Because this case is one of first im- 
pression in this District and because of the precedent that it will set 
for future cases, both as to the effectiveness of the stockholder's 
remedy and as to the ability of this court to control litigation within 
its rightful jurisdiction, we believe that it is of sufficient importance 
to warrant reconsideration by the court en banc. Appellants, there- 
fore, respectfully request that a rehearing en banc of the court's 
decision of December 10, 1959 be granted or, in the alternative, that 


it be reheard by the division. 
Respectfully submitted, 


MILTON M. GOTTESMAN 


ROBERT L. WRIGHT 


Wyatt Building 
Washington 5, D.C. 


Attorneys for Appellants 





I hereby certify that the foregoing Petition for Rehearing is 
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Milton M. Gottesman 
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Roberson, Esq., counsel for appellees, Mullaney, et al., at their office 
in the Colorado Building, Washington, D. C., and a copy to Andrew T. 
Altmann, Esq., counsel for appellee, Universal Marion Corporation, at 
his office in the Colorado Building, Washington, D. C., this 8th day of 
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QUESTIONS PRESENTED 


L Could the District Court have granted an injunction 
that, either directly or indirectly, would have stayed 
the proceedings pending in the Supreme Court of the 
State of New York, County of New York, without vio- 
lating the Act of June 25, 1948, c. 646, 62 Stat. 968, 
U.S.C.A. Title 28, § 2283 (the anti-injunction statute) ? 


II. If question number one is answered in the affirmative, 
did the District Court abuse its discretion in denying 
appellants’ motion for a preliminary injunction seek- 
ing to prevent appellees from settling the New York 


suit, which had been filed earlier, involved the same 
transactions, and which was in the process of settle- 
ment under the supervision of the New York court? 


III. As final judgment has been entered in the New York 
suit, should this Court vacate the injunctive provisions 
of its order of June 16, 1959, and remand: the case to 
the District Court in order that it may, after proper 
presentation, determine the effect of the New York 
judgment on the District of Columbia case? 





Questions Presented 
Counter-Statement of the Case 
Statute Involved 

Summary of Argument 


Argument 


I. The Court Was Prohibited by Statute From 
Granting the Requested Injunction 


Il. The District Court Did Not Abuse Its Discretion 
in Denying Appellants’ Motion for a Prelim- 
inary Injunction 


III. The Case Should Be Remanded to the District 
10 


Conclusion 
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COUNTER-STATEMENT OF THE CASE 


Appellees have heretofore set forth in detail the facts of 
this case in their application for leave to appeal in Mul- 
laney, et al. v. Reiter, et al., No. 15,045, filed in this Court 
on March 27, 1959, and in their opposition to appellants’ 
motion for an injunction pending appeal, filed herein on 
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May 29, 1959. Appellees, being of the opinion that most 
of the inaccuracies in the statement of facts contained in 
appellants’ brief are not material to this appeal, a detailed 
counterstatement of the facts would not aid the Court. 


Appellees do, however, wish to point out again that when 
Judge McLaughlin denied appellees’ motion for a stay he 
predicated his action on the erroneous belief that this Court, 
by its order of February 26, 1959, had adjudicated that the 
New York settlement did not include one of the transactions 
complained of in this ease, (J.A. 133).2 This Court, by its 
order of April 9, 1959, quickly made it clear that it had not 
adjudicated the scope of the stipulation of settlement which 
had been entered into in the New York case. When the 
matter thereafter came on for hearing before Judge 
Holtzoff, a significant event had taken place, namely, the 
hearings before the New York Referee had been closed for 
more than a month and his report was anticipated in the 
very near future, thereby bringing the New York litigation 
closer to final determination. 


On page 8 of their brief, appellants complain that the 
notice sent to all the stockholders concerning the New York 
settlement did not make specific mention that the settlement 
also provided for the release of the cause of action asserted 
*n the District of Columbia. The criticism is captious 
because, quite apart from the fact that the same transac- 
tions were involved in both jurisdictions, appellants’ coun- 
sel, who claims to represent all stockholders similarly sit- 
uated, had been in possession of full knowledge of the terms 
of the settlement agreement for several months, (J.A. 
107, 145). 


1 By its order, this Court had suggested that the District Court “¢proceed 
to a reconsideration of the matter upon the papers presented to this Court 
and such additional materials as the parties may choose to lay before it, 
including developments subsequent to said order of December 5, 1958.’’ 
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STATUTE INVOLVED 


Act of June 25, 1948, c. 646, 62 Stat. 968, U.S.C.A. 
Title 28, § 2283 


‘‘A court of the United States may not grant an injunc- 
tion to stay proceedings in a State court except as expressly 
authorized by Act of Congress, or where necessary in aid of 
its jurisdiction, or to protect or effectuate its judgments.”’ 


SUMMARY OF ARGUMENT 
I 


The District Court lacked the power to grant the injunc- 
tion sought by appellants. Title 28, U.S.C.A. $2283, com- 
monly referred to as the anti-injunction statute, prohibits 
a court of the United States from granting an injunction 
to stay proceedings in a state court, except as expressly 
authorized by an act of Congress, or where necessary in 
aid of its jurisdiction or to protect or effectuate its judg- 
ments. A study of the cases and the predecessors of the 
current statute demonstrates that this case does not fall 
within any of the statutory exemptions. Therefore, an in- 
janction such as is sought here would be in violation of 
Section 2283. 


II 


Even if the trial court had possessed the power to grant 
an injunction, there was no abuse of discretion in declining 
to do so in this case. The New York derivative stock- 
holders’ suit involved the same transactions as are here 
complained of. The settlement negotiations initiated in 
that case had resulted in a stipulation of settlement long 
prior to the motion for an injunction, the denial of which 
has resulted in this appeal, and the matter had been re- 
ferred to a Referee for the purpose of determining the 
fairness, reasonableness and adequacy of said settlement. 
Appellants’ counsel conferred with counsel in the New York 
case regarding the settlement, was kept fully advised of 
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every step of the negotiations and was urged to participate 
therein. At the time of the argument of said motion, the 
Referee had concluded his hearings and his report was 
expected in the near future. Had the court granted said 
motion, it would, in effect, have attempted to restrain pro- 
ceedings in a case then actively in progress in the New 
York court. The denial of said motion was therefore a 
proper exercise of discretion and a recognition that, irre- 
spective of the statutory prohibition of Section 2283, as a 
matter of comity and sound judicial administration, a court 
should not attempt to interfere with the prosecution of an 
earlier case filed in another jurisdiction and involving the 
same transactions. 


Ii 


It is the trial court which should pass upon the effect to 
be given the New York judgment in the District of Colum- 
bia litigation. This appeal is from an order of the District 
Court denying appellants’ motion for a preliminary injunc- 
tion which sought to prevent the appellees from engaging 
in any proceedings which were intended to release or prej- 
udice any rights or causes of action which appellants were 
seeking to assert derivately in this case. The appellants 
by this motion sought to prevent the consummation of the 
New York settlement, which was then under consideration 
in that court. The New York court has entered a final 
judgment ratifying and approving the settlement. There- 
fore, the question as to whether an injunction should have 
been issued to prevent that settlement is moot. The gist 
of appellants’ contentions is that the New York judgment 
was secured through fraud and collusion and is there- 
fore not entitled to full faith and credit. An appellate 
court cannot determine the legal effect of the New York 
judgment on this case upon the unsupported and unsup- 
portable charges of appellants’ attorney. The accuracy 
of such charges would first have to be established in a trial 
court. The case should therefore be remanded to the 
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trial court, in order that, after proper presentation, it may 
determine the legal effect of the New York judgment on 
this case. 
ARGUMENT 
I 


The Court Was Prohibited by Statute From Granting 
the Requested Injunction 

The granting of appellants’ motion was prohibited by 
the anti-injunction statute, U.S.C.A., Title 28, § 2283. 
Amalgamated Clothing Workers v. Richman Bros., 348 U.S. 
511 (1955) ; Toucey v. New York Life Ins. Co., 314 US. 118 
(1941) ; Natl. Labor Relations Board v. Swift é Co., 233 F. 
2d 226 (8th Cir. 1956); Nongard v. Burlington County 
Bridge Com’n., 229 F. 2d 622 (3d Cir. 1956). The language 
of § 2283 is clear and unambiguous and prohibits a court 
of the United States from granting an injunction to stay 
proceedings in a state court except as expressly authorized 


by act of Congress, or as necessary in aid of its jurisdic- 
tion or to protect or effectuate its judgments. None of the 
exceptions applied to the motion before the District Court. 


The Supreme Court had occasion in the case of Toucey v. 
N.Y. Life Ins. Co., supra, to consider § 265, which was the 
immediate predecessor of § 2283. It reversed the granting 
of an injunction staying proceedings in a state court. The 
court reviews the history of § 265 and points out that the 
language of its predecessor statute, the Act of 1793, is 
unqualified in prohibiting the granting of injunctions by 
United States courts to stay proceedings in a state court. 
The court further points out that in the course of 150 
years Congress has made few withdrawals from this sweep- 
ing prohibition. It then discusses the cases in which the 
provisions of § 265 are made inapplicable by statute. Next, 
it deals with the various classes of cases in which courts 
had held the prohibition of § 265 not to be applicable. In 
discussing the group of cases into which Wells Fargo & Co. 
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v. Taylor, 254 U.S. 175 (1920) and similar cases cited by 
appellants fall, the court said: ‘The foundation of these 
cases is therefore very doubtful.”’ 


The court concludes that, apart from Congressional au- 
thorization, only one exception has been embodied in § 265 
by judicial construction, that is, the res cases.2 In dis- 
cussing this point, the court said, at pp. 132, 140, 141: 


Regardless of the various influences which shaped the 
enactment of §5 of the Act of March 2, 1793, the pur- 
pose and direction underlying the provision are mani- 
fest from its terms: proceedings in the state courts 
should be free from interference by federal injunction. 
The provision expresses on its face the duty of ‘‘hands 
off?” by the federal courts in the use of the injunction 
to stay litigation in a state court. 


_.. Only a few recent and episodic utterances fur- 
nish a tenuous basis for the exception we are now asked 
explicitly to sanction. Whatever justification there may 


be for turning past error into law when reasonable ex- 


pectations would thereby be defeated, no such justifica- 
tion can be urged on behalf of a procedural doctrine 
in the distribution of judicial power between federal 
and state courts. .. . 


* 2 a e 
Section 265 is not an isolated instance of withholding 
from the federal court equity powers possessed by 
Anglo-American courts. As part of the delicate ad- 
justments required by our federalism, Congress has 
rigorously controlled the ‘‘inferior courts’? in their 
relation to the courts of the states. ... 


When in 1948 § 265 was revised and became § 2283, it 
quickly became the basis for contradictory inferences con- 
cerning the propriety of implied exceptions to its opera- 
tions. At one extreme, it was argued that Wells Fargo ¢ 


2 After $265 was revised and became § 2283, the only exceptions recog- 
nized were those expressly set forth in the statute. Amalgamated Clothing 
Workers V. Richman Bros., 348 U.S. 511 (1955). 
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Co. v. Taylor, supra, and similar cases should be followed 
under the revised section despite all that was said in the 
Toucey case, supra. The error of such contention was 
settled by the Supreme Court in the case of Amalgamated 
Clothing Workers v. Richman Bros., supra. In rejecting 
the power of a Federal district court to enjoin an action 
arising out of a labor dispute pending in a state court, the 
Supreme Court said, at 514, 515-16, 518: 


We need not re-examine the series of decisions, prior 
to the enactment of Title 28 of the United States Code 
in 1948, which appeared to recognize implied excep- 
tions to the historic prohibition against federal inter- 
ference with state judicial proceedings. See Toucey 
v. New York Life Ins. Co., 314 U.S. 118. By that enact- 
ment, Congress made clear beyond cavil that the pro- 
hibition is not to be whittled away by judicial im- 
provisation. 


... This is not a statute conveying a broad general 
policy for appropriate ad hoc application. Legisla- 


tive policy is here expressed in a clear-cut prohibition 
qualified only by specifically defined exceptions. 
* * a * 

... The prohibition of § 2283 is but continuing evi- 
dence of confidence in the state courts, reinforced by a 
desire to avoid direct conflicts between state and fed- 
eral courts. 


It is immaterial that appellants here sought an injunction 
against the parties rather than against the state court 
itself. The prohibition of § 2283 is not avoided by framing 
an injunction as a restraint on a party litigant rather than 
directly against the state court itself. Oklahoma Packing 
Co. v. Gas Co., 309 U.S. 4, 9 (1939). 


The present case does not fall within any of the statutory 
exemptions to § 2283. Obviously, the injunction sought by 
appellants was not in aid of the District Court’s jurisdic- 
tion because no question has been raised as to the court’s 
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jurisdiction. In refusing to grant the injunction, the Dis- 
trict Court was merely applying the correct interpretation 
of § 2283. This was likewise the course taken in the case 
of Nongard v. Burlington County Bridge Com’n., supra, 
wherein an effort was made to secure @ Federal court in- 
junction against the enforcement of a state court judgment. 
In affirming denial of the injunction, the Third Circuit 
said, at 625: 


Thus, absent any special legislative authorization, a 
court of the United States must refrain from enjoining 
state judicial proceedings unless the situation comes 
within some defined concept of ‘‘aid [to] its jurisdic- 
tion’? or ‘‘protect[ing] or effectuat[ing] its judg- 
ments.’’ In our view it is not even arguable that either 
of these concepts is involved here. The plaintiffs are 
merely complaining that a New Jersey equity court 
which had them before it adjudicated a controversy 
controlled by state rather than federal law* in a way 
that was arbitrary and grossly unfair to them. In no 
meaningful sense can it be said that a federal court 
acts ‘‘in aid of its jurisdiction’’* if it undertakes to 
enjoin what the state court has thus ordered. We con- 
elude, therefore, that Section 2283 prohibits federal 
injunctive intervention here. . - - 


Since no judgment had been entered in the District Court, 
the injunction sought by appellants could not have been 
predicated upon that statutory exception. Therefore, the 
injunction sought by appellants would have been in viola- 
tion of the prohibition of Section 2283. 


pa 


The District Court Did Not Abuse Its Discretion in Denying 
Appellants’ Motion for a Preliminary Injunction 


Even if the injunction sought by appellants had not been 
prohibited by Section 9983, nevertheless the court’s refusal 
to grant it was a sound exercise of judicial discretion. The 


3 Footnotes omitted. 
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New York suit was filed prior to the one here. Both suits 
complain of the same transactions and contain the same 
basic charges and issues. Briefly stated, the gravamen of 
both suits is the claim that Universal Marion Corporation, 
its officers and directors, were dominated and controlled 
by the Wolfson interests and thereby the corporation was 
caused to acquire the Savin stock and the assets of South- 
ern Pipe and Supply Company. Allegedly, these transac- 
tions were to the financial advantage of the Wolfsons and 
to the financial detriment of the corporation and its public 
stockholders. The New York suit charges that these trans- 
actions were the result of a conspiracy, whereas the charge 
in this case is that they resulted from a ‘‘concert of action,”’ 
which is merely a more verbose way of stating that they 
were the result of a conspiracy. Cosgrove v. United States, 
224 F. 2d 146, 152 (9th Cir. 1954). 


At the time of the court’s consideration of appellants’ 
motion for a preliminary injunction, the following situation 


existed. The New York court had referred the settlement 
agreement to a Referee to conduct hearings as to its fair- 
ness, reasonableness and adequacy and to report to the 
court his recommendations as to whether the proposed 
settlement should be approved and confirmed. The hear- 
ings before the Referee had been concluded for more than 
a month and his report was expected in the very near 
future. At the hearings before the Referee, much docu- 
mentary evidence had been received and oral testimony 
taken. Therefore, it could reasonably be expected that a 
determination of the matter by the New York court would 
soon be forthcoming. 


Appellants, on page 12 of their brief, take the position 
that the settlement in New York was one of a series of 
agreements, stating: 

A resume of the events in the New York action and 


their belated disclosure in the successive affidavits filed 
by the defendants in this case, shows that the stipula- 
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tion of settlement of February 13, 1959 was only the 
last of a series of agreements with the New York plain- 
tiffs which the defendants have used in an effort to 
defeat a trial of their liability in the court below. 


As appellants’ counsel has been kept fully advised of 
every step in the proceedings in the New York action, the 
assertion that there has been a ‘“‘belated disclosure”’ is 
baseless. Appellees emphatically deny that there were any 
improper dealings or agreements with the New York plain- 
tiffs. Despite appellants’ allegations to the contrary, the 
record clearly shows that the appearances of Messrs. 
Wolfson, Mullaney and Gerbert, and the waiver of the bond 
requirements of the New York law were brought about by 
court order and not by consent of the parties, (J.A. 83, 179). 


On this record, the trial court, in the exercise of sound 
judicial discretion, was quite warranted in denying appel- 
lants’ motion for injunction. 


Tit 
The Case Should be Remanded to the District Court 


This Court should vacate the injunctive provisions of its 
order of June 16, 1959, and remand the case to the District 
Court. We respectfully submit that the injunction issued 
by this Court was improvidently issued in view of the 
prohibitions contained in Section 2283 (Part I, supra). In 
any event, the case should now be remanded to the District 
Court. A final judgment has been entered in the New York 
case ratifying and approving the settlement agreement. 
The judgment of the New York court was honestly, prop- 
erly and lawfully rendered and is therefore entitled to full 
faith and credit by the courts of the District of Columbia. 
Its effect will, when presented in the orderly course of 
procedure, be determined by the trial court. 


Appellants recklessly assert that the judgment was ob- 
tained through collusion and fraud. A determination of 
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this issue can only be made after a full presentation of the 
matter upon competent and relevant testimony. It can- 
not be based on wild and unsupported charges of fraud 
and collusion made by appellants’ counsel in the heat of 
advocacy. Appellants seem to agree with the contention 
that the effect of the New York judgment must be decided 
by the District Court, for in their brief, at page 37, in 
referring to this Court’s order of February 26, 1959, they 
say: 
Under that order, it was incumbent upon the District 
Court here, and not the state court in New York, to 
decide what effect, if any, the New York settlement 
should have on this action. Under that order, the 
District Court itself should have determined whether 
the New York settlement was, as the defendants con- 
tended, a satisfaction of the claims asserted by the 
plaintiffs in their complaint below, or, as the plaintiffs 
contended, a continuation of the wrongdoing alleged 
by that complaint. 


The Supreme Court pointed the way to the correct pro- 
cedure in Kline v. Burke Construction Co., 260 U.S. 226 
(1922). There, the construction company filed a suit for 
breach of contract against Kline in a Federal district court. 
Thereafter, Kline filed an action in the state court against 
the construction company based upon the same contract. 
Plaintiff sought in the Federal district court to have 
the defendant enjoined from proceeding with its action 
in the state court. The Supreme Court held that § 265 
of the Judicial Code, which we have discussed in Point I of 
this brief, prevented the issuance of an injunction saying 
at 230: 


Whenever a judgment is rendered in one of the 
courts and pleaded in the other, the effect of the judg- 
ment is to be determined by the application of the prin- 
ciples of res adjudicata by the court in which the action 
is still pending in the orderly exercise of its jurisdic- 
tion, as it would determine any other question of fact or 
law arising in the progress of the case. 
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Appellants’ reliance upon Breswick & Co. v. Briggs, 
135 F. Supp. 397 (S.D.N-Y. 1955), is misplaced. That it is 
unsound as a matter of law is clear from Amalgamated 
Clothing Workers v. Richman Bros., supra, and the other 
eases cited in Point I, supra. However, it is also clearly 
distinguishable on the facts. In contrast to the case at bar, 
the attorneys for the plaintiffs in Breswick were deliber- 
ately excluded from the settlement negotiations and the 
Federal court therefore said, at 404: 


_.. they [the defendants] are not in equity entitled 
to utilize a judgment based upon a settlement nego- 
tiated behind the backs of the active plaintiffs here. 
This is the equivalent of staying the execution of a 
judgment in the hands of @ plaintiff without invalidat- 
ing the judgment. See Western Union Telegraph Co. 
vy. Tompa, 2 Cir., 51 F. 2d 1032, 1034. Undoubtedly the 
realistic value of the judgment to the defendants will 
be greatly reduced but this is a risk they must have 
knowingly taken when they left the plaintiffs out of 
the settlement negotiations. 


In the instant case, on the other hand, not only were ap- 
pellants’ counsel not excluded from the settlement negotia- 
tions, but they conferred with New York counsel, were kept 
advised of every step taken in the New York suit and were 
urged to participate in the settlement negotiations. 
Accordingly, this case should now be remanded to the 
District Court, in order that it may, upon a proper presen- 
tation, determine the effect of the New York judgment. 
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CONCLUSION 


For the reasons above set forth, the action of the lower 
court in refusing to grant appellants’ motion for a prelim- 
inary injunction should be affirmed, the injunctive provi- 
sions of this court’s order of June 16 should be vacated 
and the case should be remanded to the District Court in 
order that it may determine, upon appropriate presenta- 
tion, the effect of the New York judgment on this case. 


Respectfully submitted, 
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